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PREFATORY NOTE 


It is the purpose of this official] publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity 
Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seq.), the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.), and the United States Warehouse 


Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially in the order in 
which they appear herein as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A. D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws ad- 
ministered by the Department will be published herein. 





CONTENTS 
LIST OF DECISIONS REPORTED 


AUGUST 1959 


AGRICULTURE DECISIONS 


Agricultural Marketing Agreement Act of 1937 


FARMLAND DAIRIES, INC., AND FAIRLAWN DaIRIEs, INc. AMA 
Docket No. 27-137. Dismissal—Withdrawal of petition 


INDEPENDENT MILK PRODUCER-DISTRIBUTORS’ ASSOCIATION. AMA 
Docket No. 25-4. Interim relief denied 


Sicomac Dairy Propucts. AMA Docket No. 27-138. Dismissal 
—Withdrawal of petition 


Commodity Exchange Act 


HENRY H. CATE, JOHN J. BUTERIN, AND E. F. Hutton & Com- 
PANY. CEA Docket No. 90. Stipulation—Consent order .... 


Packers and Stockyards Act, 1921 


BREEDING, CHARLES D. P&S Docket No. 2425. Insolvency— 
Suspension of registaration 


KAMMERZELL, HENRY v. CHARLES J. ROUSE, d/b/a LIMON LIVE- 
STOCK SALES COMPANY. P&S Docket No. 2364. Misrepresen- 
tation—Damages 


KNIGHT, D. W., d/b/a KNIGHTS MARKET. P&S Docket No. 2420. 
Insolvency—Suspension of registration 


MARKET AGENCIES AT KANSAS City STocK YARDS. P&S Docket 
No, 311. Continuation of rates and charges 


MARKET AGENCIES OPERATING AT THE NORTH SALT LAKE UNION 
Stock Yarps. P&S Docket No. 457. Continuation of rates 
and charges as 


NICKLAS, WILLIAM v. CHARLES J. ROUSE, d/b/a Limon Live- 
STOCK SALES COMPANY. P&S Docket No. 2365. Misrep- 
resentation—Damages 


Perishable Agricultural Commodities Act, 1930 


ARMIGER & Co., INC. v. LESTER T. RoorkK. PACA Docket No. 
7568. Undisputed amount 


Page No. 


881 


881 





CONTENTS 
AUGUST 1959 


AGRICULTURE DECISIONS—Continued 


Perishable Agricultural Commodities Act, 1930—Cont. Page No. 


AROOSTOOK GROWERS & PACKERS, INC. v. D. C. Fiores & Co., 
Inc. PACA Docket No. 7422. Delivered sale—Grade re- 


quirements—Evidence 918 


BURNETTE FARMS PACKING COMPANY, INC. v. MILLER DIs- 
TRIBUTING Co., INc. PACA Docket No. 7227. Rejection 
without reasonable cause—Damages 


CAMPISI, ANGELO Victor. PACA Docket No. 7618. Applica- 
tion for license denied 


CELLO VEG. & PRODUCE Co. v. JOHN H. GRANT COMPANY. PACA 
Docket No. 7081. Petition for reconsideration—Dismissal .. 


DETHLEFSEN, IRVIN, INc. v. PAuL E. Mary. PACA Docket 
No. 7698. Failure to pay—Default 


DURKIN, R. P. v. HAROLD V. SELLON. PACA Docket No. 7410. 
Broker—Resale authorized—Dismissal 


EATON, O. O., INc. v. PAUL E. Mary. PACA Docket No. 7703. 
Failure to pay—Default 


GARRISON, S. C., Co. v. F. A. TOMPKINS. PACA Docket No. 
7430. F.o.b. contract—Failure to prove breach of contract 


Haut, E. M. PACA Docket No. 7359. Repeated and flagrant 
violations—Revocation of license held in abeyance—Consent 


HASTINGS POTATO GROWERS ASSOCIATION v. SAM PASEKOFF 
COMPANY. PACA Docket No. 7459. Breach of contract— 


Burden of proof 


HEYWARD & HODGSON v. LEWIS D. GOLDSTEIN AND/OR LEWIs D. 
GOLDSTEIN FRUIT & PRODUCE CORPORATION. PACA Docket 
No. 6707. Agent—Undisclosed principal—-Liability 


HOLLANDALE MARKETING ASSOCIATION v. PAUL E. Mary. PACA 
Docket No. 7677. Failure to pay—Default 


JACKSON PRODUCE COMPANY v. HYMAN GOLDSAMT & Co. PACA 
Docket No. 7390. Diversion—Acceptance—Liability 


JACKSON PRODUCE COMPANY v. HYMAN GOLDSAMT & CoO. 
PACA Docket No. 7390. Stay order—Pending issuance of 
further order 





CONTENTS 
AUGUST 1959 


AGRICULTURE DECISIONS—Continued 


Perishable Agricultural Commodities Act, 1930—Cont. Page No. 

LA JARA PRODUCE COMPANY v. BISESI FRUIT Co. AND/OR 
LALLY, BERTHELSON & WELSH, INc. PACA Docket No. 7124. 
Petition for reconsideration—Dismissal 


MILLER, DAN H. v. MANN Bros. PropucE, INc. PACA Docket 
No. 7674. Failure to pay—Default 


MILLER & LEWIS FRuIT Co. v. CecIL JONES. PACA Docket 
No. 7673. Failure to pay—Default 


Morse, LEON v. JoE Russo Fruit Co., INc. PACA Docket 
No. 7694. Failure to pay—Default 


MUSKEGON CO-OPERATIVE CELERY GROWERS ASSN. v. PAUL. E. 
Mary. PACA Docket No. 7693. Failure to pay—Default 


NEWBERN GROVES, INC. v. BISESI FRUIT CO. AND/OR LALLY, 
BERTHELSON & WELSH, INc. PACA Docket No. 7129. Peti- 
tion to rehear—Dismissal 


RANKIN SALES Co. v. MorriE H. MORGAN CO. AND FARMERS 
FROZEN Foop Co. PACA Docket No. 7393. Petition to rehear, 
reargue and reconsider—Dismissal 


ROLL PACKING HOUSE v. BRACKER VEGETABLE SALES COMPANY. 
PACA Docket No. 7288. Delayed billing—Purchase after 
inspection—Liability 


SAWYER FRUIT AND VEGETABLE Co. v. PHOENIX PiE Co. PACA 
Docket No. 7322. Contract—Failure to prove—Dismissal .. 


SouzZA BROTHERS PACKING COMPANY v. UNITED FRUIT AND 
PRODUCE COMPANY. PACA Docket No. 7285. Terms of sale— 
Insufficient evidence—Dismissal 941 


SPRINGKIST SALES, INc. PACA Docket No. 7617. Amended ap- 
plication for license—Withdrawal of notice to show cause 992 


VENER, SAMUEL S., COMPANY v. MILTON SCHOENBURG AND/OR 
LipuMA-RocK COMPANY. PACA Docket No. 7179. Agent— 
New agreement—Dismissal 934 


VIRAMONTES, PABLO v. JACK BRAUNSTON. PACA Docket No. 
7676. Failure to pay—Default 972 


WHITTENBuURG & ALSTON v. S. & H. PACKING Co., INc. PACA 
Docket No. 7312. Purchase after inspection—Liability .... 955 





CONTENTS 
AUGUST 1959 


AGRICULTURE DECISIONS—Continued 


Perishable Agricultural Commodities Act, 1930—Cont. Page No. 


PACA Docket No. 7429. Dismissal—Settlement between parties 993 
PACA Docket No. 7451. Dismissal—Settlement between parties 993 
PACA Docket No. 7493. Dismissal—Settlement between parties 993 


PACA Docket No. 7679. Dismissal—Settlement betwen parties 993 


CUMULATIVE MATERIAL 


A yearly subject-index, lists of decisions and orders reported, and other 
indexes are published in the December issue of the Agriculture Decisions. 
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BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 








DISMISSAL—WITHDRAWAL OF PETITION 


(No. 6066) 









In re FARMLAND DAIRIES, INC., AND FAIRLAWN DAIRIES, INC. 
AMA Docket No. 27-137. Dismissed August 17, 1959, by 
Thomas J. Flavin, Judicial Officer. 







(No. 6067) 


In re SICOMAC DAIRY PRoDUCTsS. AMA Docket No. 27-138. Dis- 
missed August 28, 1959, by Thomas J. Flavin, Judicial Officer. 








(No. 6068) 






In re INDEPENDENT MILK PRODUCER-DISTRIBUTORS’ ASSOCIATION. 
AMA Docket No. 25-4. Decided August 31, 1959. 






Interim Relief Denied 






Petitioner’s right to a favorable decision on the merits is too much in 
doubt at this time to warrant the granting of interim relief. 






Holman, Michelwait, Marion, Black and Perkins, of Seattle, Washington, 
for petitioner. Mr. John A. Campbell, for Agricultural Marketing 
Service. 


Decision by Thomas J. Flavin, Judicial Officer 







DENIAL OF INTERIM RELIEF 


This is a proceeding pnder Section 8c(15)(A) of the Agri- 
cultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seq.). The petitioner, a represen- 
tative of 12 producer-distributors who allegedly are handlers of 
milk subject to Order No. 25, as amended, issued under the act 
and regulating the handling of milk in the Puget Sound, Wash- 
ington, marketing area, filed a petition August 17, 1959, chal- 
lenging the legality of an amendment to the order to become ef- 
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fective September 1, 1959. The petitioner attacks the validity 
of the amendment which, in part, alters the producer-handler 
provisions of the order. Petitioner also filed an application for 
interim relief from the operation of the disputed amendment 
during the pendency of a decision on the merits. 

The administrator, Agricultural Marketing Service, United 
States Department of Agriculture, filed an answer to the appli- 
cation for interim relief and also filed an application to dismiss 
the petition. We are not here concerned with a ruling upon the 
application to dismiss the petition but solely with petitioner’s 
application for interim relief. Cf. In re Association of Ice Cream 
Manufacturers of New York State (Southern Regional Group) 
and Others, 15 A.D. 1191 (1956). 

While a showing of irreparable damage is a condition prece- 
dent to the granting of interim relief (see e.g., In re Beatrice 
Foods Co., 18 A.D. 769 (1954); In re Babcock Dairy Company, 
8 A.D. 7 (1949) ), a showing thereof is not the sole requirement 
for such relief. To be successful in its application for interim 
relief, as in the case of a motion for preliminary injunction, the 
petitioner must convince the deciding authority that there is a 
reasonable certainty that it will succeed at the final hearing, 
that is, on the merits. Madison Square Garden Corporation v. 
Braddock, 90 F.2d, 924, 927 (3d Cir. 1937); Atlantic & Gulf 
West Coast v. United States, 90 F. Supp. 554, 555 (S.D. N.Y. 
1950); Merchant Truckmen’s Bureau of New York v. United 
States, 16 F. Supp. 998, 999 (S.D. N.Y. 1936). In Hall Signal 
Co. v. General Ry. Signal Co., 153 Fed. 907 (2d Cir. 1907), the 
Court stated this requirement as follows at page 908: 


“It is a cardinal principle of equity jurisprudence that 
a preliminary injunction shall not issue in a doubtful 
case. Unless the court be convinced with reasonable 
certainty that the complainant must succeed at final 
hearing the writ should be denied.” : 


Petitioner contends that the act does not grant the Secretary 
power to regulate a producer-handler’s own farm production. 
We have long held that the Secretary has such authority under 


1 Although the denial of interim relief herein is not based upon petitioner’s failure to 
demonstrate irreparable injury, it does not clearly emerge that the producer-distributors 
involved will suffer such injury in the absence of interim or injunctive relief at this 
moment. Petitioner does not allege that the producer-distributors could not qualify as pro- 
ducer-handlers under the standards set forth in the contested amendment. Difficulty in 
maintaining producer-handler status or lack of complete freedom in operations does not 
necessarily constitute irreparable injury. 
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the statute. See Jn re Jacob Tanis, 17 A.D. 1091 (1958) ; In re 
L. B. Vance and Ford Vance, d/b/a Vance Dairy, 18 A.D. 563 
(1959) ; In re Benbush Dairy, 17 A.D. 1185 (1958) ; In re Sun- 
flower Dairy, Inc., 15 A.D. 1 (1956) ; In re Acme Breweries, Inc., 
9 A.D. 1418 (1950), aff'd, Acme Breweries v. Brannan, 109 Supp. 
116 (N.D. Cal. 1952). Petitioner further avers that “no sub- 
stantial evidence was adduced at the hearing to support any pro- 
vision complained of herein.” Upon the limited inquiry appro- 
priate to this preliminary proceeding, we are unable to say that 
the challenged sections were not supported by substantial evi- 
dence. It would appear that there was at least some evidence 
to support the Secretary’s findings and resultant order. (See 
the record of the October 1958 amendment hearing and the de- 
cision of the Secretary (24 F.R. 5372, 5373—-5374).) Also, pe- 
titioner alleges that the milk of the producer-distributors in- 
volved is exclusively in intrastate commerce and does not affect 
interstate commerce. In issuing the order the Secretary found 
that the handling of milk regulated was in the current of inter- 
state commerce or directly burdened, obstructed and affected in- 
terstate commerce in milk or its products. It is well established 
that the Secretary is empowered to regulate such milk. See 
United States v. Wrightwood Dairy Co., 315 U.S. 110 (1942) ; 
In re Copiah Guernsey Dairy Cooperative, Inc., 16 A.D. 1193 
(1957) ; In re L. B. Vance and Ford Vance, d/b/a Vance Dairy, 
supra. Accordingly, petitioner’s right to a favorable decision 
on the merits is too much in doubt at this time to warrant the 
granting of interim relief. Cf. Atlantic & Gulf West Coast v. 
United States, supra, at p. 555. To doubt is to deny. Madison 
Square Garden Corporation v. Braddock, supra, at p. 927. 

Even if our conclusions had been otherwise, we have serious 
doubts whether the application should be granted in view of the 
possible adverse effects upon the producer and public interest 
if the operation of the amended order should be stayed by in- 
terim relief. Cf. Yakus v. United States, 321 U.S. 414, 440-441 
(1944) ; Virginian Railway Co. v. System Federation, 300 U.S. 
515, 552 (1937); Bay Petroleum Corporation v. Corporation 
Commission of Kansas, 36 F. Supp. 66 (D. Kan. 1940); In re 
Crescent Creamery Co., 11 A.D. 693 (1952). 

Therefore, the petitioner’s request for interim relief is denied 
and the application is dismissed. In view of these conclusions, 
no useful purpose would be served by a hearing on petitioner’s 
application for interim relief. 
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(No. 6069) 


In re HENRY H. CATE, JOHN J. BUTERIN, AND E. F. HUTTON & 
COMPANY. CEA Docket No. 90. Decided August 4, 1959. 


Stipulation—Consent Order 


Respondent E. F. Hutton & Company consented to the issuance of an order 
providing that if this respondent should be found to have violated 
the act within one year from the date of this order, a supplemental 
order may be issued suspending its registration as a futures commis- 
sion merchant for a 30-day period. 

Mr. Benj. M. Holstein, for Commodity Exchange Authority. Respondent 
E. F. Hutton & Company pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Commodity Ex- 
change Act (7 U.S.C. 1958 ed., Chapter 1), instituted by a com- 
plaint and notice of hearing under section 6(b) of the Com- 
modity Exchange Act (7 U.S.C. 1958 ed., § 9), issued by the 


Assistant Secretary of Agriculture on July 30, 1959. 

Respondent E. F. Hutton & Company, a partnership with of- 
fices in New York and Kansas City, Missouri, is one of three 
respondents in this proceeding. The individual respondents, 
Henry H. Cate and John J. Buterin, are employed in the Kansas 
City office of E. F. Hutton & Company. 

The complaint charges that respondents Cate and Buterin at- 
tempted to manipulate and did manipulate prices of the March 
and May 1959 wheat futures on the Chicago Board of Trade, 
and attempted to deceive and did deceive customers in regard 
to orders for or transactions in such futures. These charges 
are based upon allegations that the individual respondents ini- 
tiated, managed, and carried out transactions in March and 
May 1959 wheat futures on behalf of customers of respondent 
E. F. Hutton & Company, for the purpose and with the intent 
of raising the prices of such futures by means of a squeeze; that 
this was sought to be accomplished by concentrating, in the hands 
of such customers, a quantity of the current wheat future suf- 
ficient to constitute the major portion of the open interest in 
such future and to exceed available deliverable supplies of wheat; 
that pursuant to such purpose and intent respondents Cate and 
Buterin encouraged, recommended, solicited, and accepted or- 
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ders for transactions in futures which they caused to be executed 
through the facilities of respondent E. F. Hutton & Company; 
that respondents Cate and Buterin urged such customers to re- 
tain their long positions and accept delivery of wheat upon the 
assurance that the futures in question were controlled by the 
concentrated long position of such customers on respondent Hut- 
ton’s books, and that the cash wheat supply in Chicago was also 
under such control. 

The complaint alleges further that respondents Cate and But- 
erin ignored customers’ instructions to liquidate positions and 
sell cash wheat; failed to execute orders to sell futures and re- 
tender wheat received on delivery; and caused the execution of 
transactions not ordered by such customers. It is alleged that 
the transactions described were carried out under the direction 
and supervision of respondents Cate and Buterin, and that these 
transactions brought about a squeeze and caused the prices of 
March and May 1959 wheat futures to be at artificial and ma- 
nipulated levels during March 1959. 

The complaint also charges respondent E. F. Hutton & Com- 
pany with attempted and actual manipulation of the prices of 
such futures. The charge against Hutton is based upon allega- 
tions that it was the employer of the individual respondents, 
executed the transactions in question and carried the resulting 
positions on its books, financed the wheat taken on delivery, and 
was able at all times to control, change, and direct the acts of 
the individual respondents insofar as they pertained to the trans- 
actions in question. 

The complaint does not charge respondent Hutton with actual 
or attempted deceit of customers. 

No hearing has been held with respect to any of the respon- 
dents. On August 3, 1959, respondent E. F. Hutton & Company 
submitted a stipulation under section 0.4(b) of the rules of prac- 
tice (17 FR 0.4(b)). This stipulation admits jurisdictional facts, 
waives hearing, and cgqnsents to the entry of an order which 
would provide that if, after complaint, notice and hearing, in 
accordance with established procedure, respondent E. F. Hutton 
& Company should be found to have violated the Commodity Ex- 
change Act within one year from the date of entry of the order, 
the Secretary could, without further notice, issue a supplemen- 
tal order in this proceeding suspending the said respondent’s 
registration as a futures commission merchant for a period of 
thirty days. 
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FINDINGS OF FACT 


1. Respondent E. F. Hutton & Company is a partnership 
with offices at 61 Broadway, New York 6, New York, and 111 
West 10th Street, Kansas City, Missouri. The said respondent 
is now and has been at all times material herein a clearing mem- 
ber of the Chicago Board of Trade and a registered futures com- 
mission merchant under the Commodity Exchange Act. 

2. The Chicago Board of Trade is now and has been at all 
times material herein a duly designated contract market under 
the Commodity Exchange Act. 

3. During the period from December 1958 through April 
1959, respondent E. F. Hutton & Company, in its capacity as a 
registered futures commission merchant, traded in wheat futures 
on the Chicago Board of Trade for the accounts of customers 
and carried the resulting positions on its books and records. 


CONCLUSIONS 


Section 0.4(b) of the rules of practice under the Commodity 
Exchange Act (17 CFR 0.4(b)) provides as follows: 
(b) Consent order. At any time after the issuance 


of the complaint and prior to the hearing in any pro- 
ceeding, the Secretary, in his discretion, may allow the 
respondent to consent to an order. In so consenting, 
the respondent must submit, for filing in the record, a 
stipulation or statement in which he admits at least 
those facts necessary to the Secretary’s jurisdiction 
and agrees that an order may be entered against him. 
Upon a record composed of the complaint and the stip- 
ulation or agreement consenting to the order, the Sec- 
retary may enter the order consented to by the respon- 
dent, which shall have the same force and effect as an 
order made after oral hearings. 


The facts admitted by the said respondent and set forth in the 
Findings of Fact are sufficient to subject it to the jurisdiction 
of the Secretary of Agriculture. 

The complainant has filed a recommendation which recites that 
it has carefully considered the stipulation and the terms of the 
order to which the said respondent proposes to consent. The 
complainant refers to respondent Hutton’s representations in 
the stipulation that the firm did no trading for its own account 
in connection with the transactions in question, that it cooper- 
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ated fully with the Commodity Exchange Authority in the in- 
vestigation of the matters alleged in the complaint, and that it 
has attempted and is attempting to make appropriate settlement 
of all legitimate claims of loss by customers based upon the mat- 
ters alleged in the complaint. The complainant states that these 
representations have been found to be correct, and that they 
constitute mitigating circumstances which, in the complainant’s 
opinion, warrant acceptance of the stipulation. 

The complainant feels that the proposed sanction would be 
adequate, and that the prompt entry of the proposed order with- 
out further proceedings would constitute a satisfactory disposi- 
tion of this case as against the said respondent, serve the public 
interest, and effectuate the purpose of the Commodity Exchange 
Act. The complainant therefore recommends that the stipula- 
tion and waiver be accepted and that the proposed order be is- 
sued. It is so concluded. 


ORDER 


It is hereby ordered that if, after complaint, notice and hear- 
ing, in accordance with established procedure, respondent E. F. 
Hutton & Company should be found to have violated the Com- 
modity Exchange Act within one year from the date of entry 
of this order, the Secretary of Agriculture may, without further 
notice to respondent E. F. Hutton & Company, issue a supple- 
mental order to this proceeding suspending the said respondent’s 
registration as a future commission merchant for a period of 
thirty (30) days. 

A copy of this decision and order shall be served upon the 
said respondent and upon each contract market. 


(No. 6070) 


HENRY KAMMERZELL v. CHARLES J. ROUSE, d/b/a LIMON LIVE 
STOCK SALES COMPANY. P&S Docket No. 2364. Decided 
August 18, 1959. 74 coVicer 


Misrepresentation—Damages 


It is concluded that the auctioneer misrepresented the number of bulls in 
the two lots of cattle purchased by complainant, and complainant is 
awarded $400 as damages, 
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Complainant pro se. Mr. C. T. Sanders, of Kansas City, Missouri, for 
respondent. Mr. Rogers N. Robinson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), instituted 
by the filing of a formal complaint on or about February 12, 
1958. 

The complaint alleges that on January 18, 1958, the complain- 
ant purchased 114 head of white faced steers from the respon- 
dent and also alleges that 44 of the animals purchased as steers 
were bulls. Complainant seeks damages of $10 per head for 
the bulls and also alleges that he incurred a veterinary bill of 
$606.65 plus a food bill of $60 for special food for the cattle. 

A copy of the formal complaint and a copy of the report of 
investigation were served on the respondent, pursuant to section 
202.40 of the rules of practice, on April 5, 1950. The report of 
investigation was also served on the complainant on April 5, 
1958. 

The respondent filed an answer, together with a motion that 
the complainant be required to file his complaint in the form as 
required by the rules of practice and in such a manner as to 
constitute a formal statement without the benefit of the report 
of investigation. This motion was denied by the presiding of- 
ficer. The answer, which was served on complainant on May 
19, 1958, alleges that the complainant purchased the livestock 
as the highest bidder at public auction, without warranty of con- 
dition of any kind and denied that the complainant was damaged 
by act of the respondent. Both parties requested an oral hearing. 

An oral hearing was held on November 14, 1958, at Denver, 
Colorado, before Rogers Robinson, Presiding Officer. The re- 
spondent was represented by counsel and the complainant ap- 
peared on his own behalf. The respondent submitted proposed 
findings of fact, conclusions, and order. 


FINDINGS OF FACT 


1. Complainant Henry Kammerzell is an individual whose 
address is Wiggins, Colorado. 

2. Respondent Charles J. Rouse is an individual doing busi- 
ness as the Limon Livestock Sales Company, at Limon, Colorado, 





KAMMERZELL v. ROUSE 889 
Cite as 18 A.D. 887 


who is registered to sell livestock on a commission basis under 
the Packers and Stockyards Act. 

3. The Limon Livestock Sales Company stockyard at Limon, 
Colorado, at all times mentioned herein was posted by the Sec- 
retary under the act. 

4. The complaint was filed 90 days after the cause of action 
accrued. 

5. There is posted in respondent’s sales pavilion a sign which 
reads in pertinent part as follows: “Calves, 425 Ibs., under, sold 
as bulls. Carload cattle guaranteed merchantable. All unmer- 
chantable cattle that are rejected will be weighed back to the 
consigner. All rejections must be made the same day the cattle 
are sold with the exception of pairs. All guarantees are between 
buyer and seller. We act as commission agents only.” 

6. On Saturday, January 18, complainant purchased by the 
head, through the respondent, under competitive bidding, two 
lots of steer and bull calves which were from six to eight months 
old and weighed approximately 400 pounds per load. The auc- 
tioneer stated prior to or while the bidding was going on, that 
those were one-brand cattle and they were announced as being 
steers, with the statement that “there might be a bull or two 
on them.” The complainant intended to buy steers, and from 
the position where he was standing, along the cement wall around 
the auction ring, he was unable to determine the sex of the ani- 
mals. After the sale, complainant was issued a “buyers invoice 
and bill of sale’ showing the purchase of 114 white faced steers 
at $107.50 per head, for a total price of $12,225. 

7. The complainant paid this invoice at the office by check 
right after the sale and then made arrangements with a local 
trucker to haul these cattle to his ranch. The cattle were de- 
livered the same evening and placed in a feeding corral at com- 
plainant’s ranch, some 75 miles from the respondent’s market. 

8. Forty-four of the one hundred and fourteen animals were 
bulls. 

9. There was a difference in the market value of the steers 
and bulls sold to complainant of $10 per head, the steers being 
the more valuable. 


CONCLUSIONS 


There appears to be little controversy with respect to the basic 
facts presented in this proceeding other than with reference to 
the relative value of steers and bulls. The auctioneer did rep- 
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resent the two lots of animals to be steers except for “one or 
two bulls” and he did represent the animals to be “one-brand” 
cattle. Relying upon these representations complainant pur- 
chased the two lots which were not “one-brand” cattle and which 
contained 44 bulls out of a total of 114. The auctioneer’s state- 
ments amounted to false representations and constituted an un- 
just and unfair practice which is a violation of section 307 of 
the act, for which complainant is entitled to an award of dam- 
ages as reparation under the provisions of section 309 of the act. 

There remains for consideration the amount of reparation to 
be awarded in connection with these misrepresentations. 

While “‘one-brand” cattle may be more uniform and otherwise 
more desirable than animals from divers herds, no evidence of 
damage to complainant was offered on this score. Accordingly, 
no further consideration of this phase of the transaction is ap- 
propriate. 

Inasmuch as the cattle were purchased in two lots the auc- 
tioneer’s statement that there “might be one or two bulls on 
them” meant that there might be as many as four bulls in the 
herd. It is concluded therefore that there was misrepresenta- 
tion as to all bulls in excess of 4 and that complainant is entitled 
to damages in connection with each of 40 bulls. The amount of 
damage is the difference between the market value of steers and 
bulls of this type at the time of the transaction. It is common 
knowledge that steers bring a better price than bulls of this type. 
Complainant has fixed his damages at $10 per head and the more 
credible testimony supports his contention. Accordingly, this 
measure is adopted and it is concluded that $400 is the amount 
of the damages in connection with this aspect of the claim. 

Complainant has also claimed as damages veterinary expense 
and feed expense made necessary by the physical condition of 
the cattle. There is no allegation or proof of an express war- 
ranty with respect to the condition of the cattlé. We know of 
no authority which holds that there is an implied warranty 
against shipping fever in connection with cattle sold at auction. 
Hereover complainant had opportunity to inspect the animals 
after they left the sale ring and could have rejected them if they 
were unmerchantable. He did not reject the animals, but elected 
to retain them and later sought an award of damages. In the 
absence of a breach of an express or implied warranty or some 
substantial showing of fraud, we see nothing unfair or unjust 
in connection with the health aspect of the transaction. In view 
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of this conclusion it is unnecessary to comment further upon the 
evidence introduced at the hearing or to determine the propriety 
of items of damage based upon alleged poor condition of the 
animals. 

ORDER 


The respondent shall pay to the complainant within 30 days 
from the date hereof, $400 as reparation, with interest thereon 
at the rate of five per cent per annum from January 18, 1958. 

Copies hereof shall be served upon each of the parties. 


(No. 6071) 


WILLIAM NICKLAS v. CHARLES J. ROUSE, d/b/a LIMON LIVESTOCK 
SALES COMPANY. P&S Docket No. 2365. Decided August 18, 
1959. 


Misrepresentation—Damages 


It is concluded that the auctioneer, respondent’s agent, misrepresented the 
number of bulls in the 198 head of cattle purchased by complainant. 
Complainant is awarded $780 as damages. 


Earl W. Haffke, of Fort Morgan, Colorado, for complainant. Mr. C. T. 
Sanders, of Kansas City, Missouri, for respondent. Mr. Rogers N. 
Robinson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), instituted 
by the filing of a formal complaint on or about February 11, 1958. 

The complaint alleged that on January 11, 1958, the complain- 
ant purchased 198 head of steers from the respondent, ‘of which 
90 head were bulls.” Complainant sought damages in the com- 
plaint of $10 per head for the bulls and expenses for extra feed 
and veterinary expense in excess of $700. He stated that he 
lost 11 head of the cattle purchased (from shipping fever). 

A copy of the formal complaint and a copy of the report of 
investigation were served on the respondent, pursuant to section 
202.40 of the rules of practice, on April 5, 1958. The report of 
investigation was also served on the complainant on April 9, 


1958. 
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The respondent filed an answer, together with a motion that 
the complainant be required to file the complaint in the form 
required by the rules of practice and in such a manner as to con- 
stitute a formal statement without the benefit of the report of 
investigation. This motion was denied by the presiding officer. 
The answer alleged that the complainant purchased-the livestock as 
the highest bidder at public auction, without warranty of condition 
of any kind, and denied that the complainant was damaged by acts 
of the respondent. The answer requested an oral hearing. 

An oral hearing was held on November 14, 1958, at Denver, 
Colorado, before Rogers Robinson, Presiding Officer. Both par- 
ties were represented by counsel, who submitted proposed find- 
ings of fact, conclusions, and briefs. 

At the oral hearing, evidence was introduced to show that com- 
plainant purchased not only steers from respondent, but also, 
on the same day, 238 head of heifers in two lots. The complain- 
ant amended his complaint at the hearing to claim damages for 
36 head of steers and heifers which died, and to include addi- 
tional costs of feed, veterinary medicine and minerals, and extra 
labor incurred because of the alleged physical condition of all 
cattle purchased. 


FINDINGS OF FACT 


1. Complainant William Nicklas is an individual whose ad- 
dress is North Star Route, Fort Morgan, Colorado. 

2. Respondent Charles J. Rouse is an individual doing busi- 
ness as the Limon Livestock Sales Company, at Limon, Colorado, 
who is registered to sell livestock on a commission basis under 
the Packers and Stockyards Act. 

3. The Limon Livestock Sales Company stockyard at Limon, 
Colorado, at all times mentioned herein was posted by the Sec- 
retary under the act. 

4. The complaint was filed within 90 days after the cause of 
action accrued. ; 

5. Respondent’s auction ring will accommodate approximate- 
ly 100 head of 300-pound calves if they are very closely packed 
therein. The cattle are brought into and taken out of the ring 
through an alley in the shape of a horseshoe. Above the ring 
there is seating accommodation for prospective purchasers and 
other interested parties. At the auctioneer’s box there is a loud- 
speaker for purposes of making announcements, and under the 
auctioneer’s microphone there is a sign which reads in pertinent 
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part as follows: “Calves, 425 lbs., under, sold as bulls. Carload 
cattle guaranteed merchantable. All unmerchantable cattle that 
are rejected will be weighed back to the consignor. All rejec- 
tions must be made the same day the cattle are sold with the ex- 
ception of pairs. All guarantees are between buyer and seller. 
We act as commission agents only.” 

6. On Saturday, January 11, 1958, complainant, under com- 
petitive bidding by the head, purchased two lots of heifers and 
two lots of “steers” which were approximately six months old 
and weighed about 300 pounds each. When these animals were 
offered for sale, they were very tightly packed in the ring so that 
the complainant was unable to determine the sex or the condi- 
tion of the cattle from his seat, high up in the arena. The auc- 
tioneer, as agent of the respondent, stated in respondent’s pres- 
ence, over the loud-speaker, that these were one-brand cattle, 
and the male animals were described as being steers, with the 
statement that there might be “a few bulls” in with them. Nei- 
ther the name of the consignor nor the origin of the cattle was 
announced by the auctioneer at time of sale. 

7. The complainant paid for the animals at the office by check 
right after the sale, and then went to the pens where the ani- 
mals were confined separately for the buyer, and observed that 
there were quite a number of bulls in the cattle which he had 
bought as steers, and he also noticed that a lot of the cattle 
showed evidence of having “hemorrhagic” or “shipping fever.” 

8. Following this, the complainant left instructions with 
members of respondent’s crew at the yards to dehorn the cattle, 
brand the same with his brand, and to castrate the bulls and 
weigh the cattle, after which, in accordance with instructions 
given to a local trucker, they were to be hauled to complainant’s 
ranch near Fort Morgan, Colorado, which is about 80 miles from 
Limon. He left a check for approximately $100 to take care of 
the expense involved. 

9. There was a difference in the market value of the steers 
and bulls sold to complainant of $10 per head, the steers being 
the more valuable. 


CONCLUSIONS 


There appears to be little controversy with respect to the basic 
facts presented in this proceeding other than with reference to 
the relative value of steers and bulls. The auctioneer did rep- 
resent the two lots of male animals to be steers except for “a 
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few” bulls and he did represent all four of the lots, i.e. two lots 
of male animals and two lots of heifers, to be “one-brand” cat- 
tle. Relying upon those representations, complainant purchased 
the four lots which were not one-brand cattle and which con- 
tained 90 bulls out of a total of 198 male animals. The auc- 
tioneer’s statements amounted to false representations and con- 
stituted an unjust and unfair practice, which is a violation of 
section 307 of the act, for which complainant is entitled to an 
award of damages as reparation under the provisions of section 
309 of the act. 

There remains for consideration the amount of reparation to 
be awarded in connection with these misrepresentations. 

While “one-brand” cattle may be more uniform and otherwise 
more desirable than animals from divers herds, no evidence of 
damage to complainant was offered on this score. Accordingly, 
no further consideration of this phase of the claim is appropriate. 

Obviously there is no numerical equivalent for the relative 
term “a few.” On the other hand, 90 bulls in relation to 198 
bulls are certainly more than “a few.” Complainant testified 
to the effect that he interpreted the phrase “‘a few bulls” to mean 


that there might be as many as 6 bulls in each lot. No other 
evidence on this point is available and so it is concluded that 
there was misrepresentation as to all bulls in excess of 12. There- 
fore the complainant is entitled to damages in connection with 
each of 78 bulls. The amount of damage is the difference be- 
tween the market value of steers and bulls at the time of the 


transaction. It is common knowledge that steers bring a better 
price than bulls of the same type. Complainant has fixed his 
damage at $10 per head and there is no evidence tending to show 
that this figure is excessive. Accordingly, this measure is adopt- 
ed and it is concluded that $780 is the amount of the damage 
in connection with this aspect of the claim. 

Complainant has also claimed, as damages, amounts expended 
for special food, veterinary bill, etc., made necessary by the phys- 
ical condition of the cattle. There is no allegation or proof of 
an express warranty with respect to the condition of any of the 
4 lots of cattle. We know of no authority which holds that there 
is an implied warranty against shipping fever in connection with 
cattle sold at auction. Moreover complainant had opportunity 
to inspect the animals after they left the sale ring and could have 
rejected them if they were unmerchantable. He did not reject 
the animals but elected to retain them and later sought an award 
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of damages. In the absence of breach of an express or implied 
warranty or some substantial showing of fraud, we see nothing 
unfair or unjust in connection with the health aspect of the trans- 
action. In view of this conclusion, it is unnecessary to comment 
further upon the evidence introduced at the hearing or to deter- 
mine the propriety of items of damage based upon alleged poor 
condition of the animals. 


ORDER 


The respondent shall pay to the complainant within 30 days 
from the date hereof $780 as reparation, with interest thereon 
at the rate of five per cent per annum from January 11, 1958. 


Copies hereof shall be served upon the parties. 


(No. 6072) 


In re CHARLES D. BREEDING. P&S Docket No. 2425. Decided 
August 20, 1959. 


Insolvency—Suspension of Registration 


Respondent’s registration as a dealer is suspended until such time as he 
demonstrates that he is no longer insolvent. 


Mr. Robert R. Kimmel, for Livestock Division, Agricultural Marketing 
Service. Mr. Will Rogers, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed May 21, 1959, by the Di- 
rector, Livestock Division, Agricultural Marketing Service, 
United States Department of Agriculture. The respondent is 
registered with the Secretary as a dealer to buy livestock for his 
own account at two posted stockyards and is charged with being 
insolvent within the meaning of the act. A copy of the com- 
plaint and a copy of the rules of practice were served upon the 
respondent May 25, 1959. 

At the time of service of the complaint, respondent was noti- 
fied in writing that an answer thereto should be filed within 20 
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days after such service and that, in accordance with section 
202.9 of the rules of practice (9 CFR 202.9), failure to file an 
answer would constitute an admission of the facts alleged in the 
complaint and, in effect, a waiver of oral hearing. Notwithstand- 
ing such notice, respondent has not filed an answer. The matter 
was referred to Will Rogers, Hearing Examiner, Office of Hear- 
ing Examiners, United States Department of Agriculture, for 
the preparation of a report without further investigation or hear- 
ing pursuant to section 202.9(c) of the rules of practice. The 
hearing examiner filed a report July 9, 1959, recommending that 
respondent be found to be insolvent and that respondent’s regis- 
tration be suspended until he demonstrates that he is no longer 
insolvent. No exceptions to the hearing examiner’s report were 
filed. 


FINDINGS OF FACT 


1. Respondent, Charles D. Breeding, is an individual whose 
address is Ft. Pierre, South Dakota. Respondent is registered 
with the Secretary under the act as a dealer to buy livestock for 
his own account at the Ft. Pierre Livestock Commission Com- 
pany stockyard, Ft. Pierre, South Dakota, and the Philip Live- 
stock Auction stockyard, Philip, South Dakota, posted stockyards 
under the act, and at all times material herein respondent was 
so registered. 

2. Respondent is insolvent. As of February 28, 1959, re- 
spondent’s current liabilities exceeded his current assets by ap- 
proximately $24,550. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2, respond- 
ent is insolvent within the meaning of the Act of Congress ap- 
proved July 12, 1943 (7 U.S.C. 204). Respondent’s registration 
under the act should be suspended until such a time as he dem- 
onstrates that he is no longer insolvent, as recommended by com- 
plainant. See, e.g., In re August Schaeffler, 14 A.D. 658 (1955) ; 
In re Vernon Meeks, d/b/a Wister Livestock Auction, 12 A.D. 


338 (1953). 
ORDER 


Respondent’s registration is suspended until such time as he 
demonstrates that he is no longer insolvent. At the request of 
respondent, when he demonstrates that he is no longer insolvent, 
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a supplemental order will be issued in this proceeding termi- 
nating this suspension. 

This order shall become effective on the 6th day after service 
hereof upon respondent. Copies hereof shall be served upon the 
parties. 


(No. 6073) 


In re D. W. KNIGHT, d/b/a KNIGHTS MARKET. P&S Docket No. 
2420. Decided August 24, 1959. 


Insolvency—Suspension of Registration 


Respondent’s registration is suspended for 30 days and thereafter until 
such time as he demonstrates that he is no longer insolvent. 


Mr. George A. Robertson, for Livestock Division, Agricultural Marketing 
Service. Mr. Will Rogers, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et. seq.), instituted 
by a complaint filed May 5, 1959, by the Director, Livestock Di- 
vision, Agricultural Marketing Service, United States Depart- 
ment of Agriculture. The respondent is registered with the Sec- 
retary as a dealer to buy and sell livestock for his own account 
at several posted stockyards and is charged with being insolvent, 
failing to pay for livestock purchased and failing to keep such 
accounts, records, and memoranda as fully and correctly disclose 
all transactions involved in his business. A copy of the com- 
plaint and a copy of the rules of practice were served upon re- 
spondent May 8, 1959. 

At the time of service of the complaint, respondent was noti- 
fied in writing that an answer thereto should be filed within 20 
days after such service, and that, in accordance with section 
202.9 of the rules of practice (9 CFR 202.9), failure to file an 
answer would constitute an admission of the facts alleged in 
the complaint and, in effect, a waiver of oral hearing. Notwith- 
standing such notice, respondent has not filed an answer. The 
matter was referred to Will Rogers, Hearing Examiner, Office 
of Hearing Examiners, United States Department of Agricul- 
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ture, for the preparation of a report without further investi- 
gation or hearing pursuant to section 202.9(c) of the rules of 
practice. The hearing examiner filed a report July 9, 1959, rec- 
ommending that respondent be found to have violated the act as 
charged, that respondent’s registration be suspended for a pe- 
riod of 30 days and thereafter until he demonstrates that he is 
no longer insolvent, and that respondent be ordered to cease and 
desist from the violations found herein and to keep such ac- 
counts, records and memoranda as will fully and correctly dis- 
close all transactions involved in his business. No exceptions to 
the hearing examiner’s report were filed. 


FINDINGS OF FACT 


1. The Knickman Livestock Sales Co., Council Bluffs, Iowa, 
the Clemence-Morrison Livestock Commission Co., Salina, Kan- 
sas, the Wilson Livestock Auction, Salina, Kansas, the Beatrice 
Sales Pavilion Stockyards, Beatrice, Nebraska, the Union Stock- 
yards, Springfield, Missouri, and the Joplin Stockyards, Joplin, 
Missouri, are, and at all times mentioned herein were, posted 
stockyards subject to the provisions of the act. 

2. Respondent, D. W. Knight, is an individual doing busi- 
ness as Knights Market whose address is 3110 R Street, Lin- 
coln, Nebraska. Respondent is registered with the Secretary 
as a dealer to buy and sell livestock for his own account at the 
Knickman Livestock Sales Co., Council Bluffs, Iowa, the Clem- 
ence-Morrison Livestock Commission Co., Salina, Kansas, ‘the 
Wilson Livestock Auction, Salina, Kansas, and at the Beatrice 
Sales Pavilion Stockyards, Beatrice, Nebraska, and at all times 
mentioned herein respondent was so registered. 

3. On September 29, 30, and October 2, 1958, respondent 
purchased from Al Rollen at the Union Stockyards, Springfield, 
Missouri, a total of 197 head of livestock for a total purchase 
price of $14,710.28. Respondent issued checks in payment for 
such livestock, which checks were returned by the bank upon 
which they were drawn because of insufficient funds, and re- 
spondent has failed to pay a balance of $9,198.49 for such live- 
stock. 

4. On September 26 and 29, 1958, respondent purchased from 
the Joplin Livestock Commission Co., at the Joplin Stockyards, 
Joplin, Missouri, a total of 306 head of livestock for a total pur- 
chase price of $23,253.92. Respondent issued checks in payment 
for such livestock, which checks were returned by the bank upon 
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which they were drawn because of insufficient funds, and re- 
spondent has failed to pay a balance of $18,199.72 for such live- 
stock. 

5. Respondent is insolvent in that he is unable to pay his 
current obligations as they become due in the usual course of 
business. 

6. Respondent, in connection with his dealer operations during 
the period April 1 through October 31, 1958, failed to keep ac- 
counts, records and memoranda which fully and correctly dis- 
closed all transactions involved in his business. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 3 and 4, 
respondent wilfully violated section 312(a) of the act (7 U.S.C. 
213(a)). By reason of the facts set forth in Finding of Fact 
6, respondent violated section 401 of the act (7 U.S.C. 221). In 
addition, by reason of the facts set forth in Finding of Fact 5, 
respondent is insolvent within the meaning of the Act of Con- 
gress approved July 12, 1943 (7 U.S.C. 204). 

Respondent should be ordered to cease and desist from fail- 
ing to pay for livestock purchased at posted stockyards and to 
keep such accounts, records and memoranda as will fully and 
correctly disclose all transactions involved in his business. Also, 
respondent’s registration under the act should be suspended for 
a period of 30 days and thereafter until such time as he dem- 
onstrates that he is no longer insolvent. See, e.g., In re August 
Schaeffler, 14 A.D. 658 (1955) ; In re Vernon Meeks, d/b/a Wis- 
ter Livestock Auction, 12 A.D. 338 (1953). 


ORDER 


Respondent shall cease and desist from failing to pay for live- 
stock purchased at stockyards posted under the act. 

Respondent shall keep such accounts, records and memoranda 
as will fully and correctly disclose all transactions involved in 
his business. 

Respondent’s registration is suspended for a period of.30 days 
and thereafter until such time as he demonstrates that he is no 
longer insolvent. At the request of respondent, when he makes 
such a showing, a supplemental order will be issued in this pro- 
ceeding terminating such suspension after the 30-day period. 

This order shall become effective on the sixth day after serv- 
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ice hereof upon respondent. Copies shall be served upon the 
parties. 


(No. 6074) 


In re MARKET AGENCIES AT KANSAS CITy STOCK YARDS. P&S 
Docket No. 311. Decided August 24, 1959. 


Continuation of Rates and Charges 


Respondents are authorized to continue assessing their current temporary 
schedule of rates and charges up to and including November 30, 1959. 


Mr. Harold M. Carter, for Livestock Division, Agricultural Marketing Serv- 
ice. Mr. James L. Runyan, of Kansas City, Missouri, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seqg.). The respondents 
are now operating under an order issued on August 15, 1957 
(16 A.D. 784), as modified by orders issued on November 4, 
1957 (16 A.D. 1096), and August 25, 1958 (17 A.D. 735), au- 
thorizing assessment of the current temporary schedule and 
charges to and including August 31, 1959, unless modified or 
extended by further order before the latter date. 

On August 4, 1959, the respondents filed a petition requesting 
that the current temporary schedule of rates and charges be ex- 
tended for a period of ninety days. 

Prior to the issuance of the orders of August 15 and Novem- 
ber 4, 1957, authorizing increases in the rates and charges, no- 
tices of the petitions therefor were published in the Federal 
Register, and, although interested persons were afforded an op- 
portunity to indicate a desire to be heard in the matter, no in- 
terested person notified the Hearing Clerk of a desire to be 
heard. The modification authorized by the order of August 25, 
1958, resulted in a reduction in certain rates. Inasmuch as the 
present petition does not involve an increase of rates and charges 
for services not heretofore covered by order, it is found that 
further notice and public procedure on this order are unneces- 
sary. 
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The Livestock Division, Agricultural Marketing Service, by 
its attorney, filed an answer recommending that the petition be 
granted. 

Inasmuch as the parties are agreed, the petition is granted 
and the respondents are authorized to continue assessing the 
current temporary schedule of rates and charges during the life 
of this order. 

The respondents, who must prepare for and be ready to com- 
ply with this order on its effective date, desire to have it become 
effective on September 1, 1959. The Packers and Stockyards 
Act provides that orders of this nature shall not become effec- 
tive in less than five days after their date. Undue delay in 
making this order effective may adversely affect the marketing 
of livestock. Accordingly, good cause is found for making this 
order effective in less than 30 days. 

This order shall become effective on September 1, 1959, and 
remain in effect to and including November 30, 1959, unless mod- 
ified or extended by further order before the latter date. 


Copies hereof shall be served upon the parties. 


(No. 6075) 


In re MARKET AGENCIES AT THE NORTH SALT LAKE UNION STOCK 
YARDS. P&S Docket No. 457. Decided August 25, 1959. 


Continuation of Rates and Charges 


Respondents are authorized to continue assessing their current temporary 
schedule of rates and charges up to and including August 31, 1961. 


Mr. Harold M. Carter, for Livestock Division, Agricultural Marketing 
Service. Respondents pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


‘ 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seqg.). The respondents 
are now operating under an order issued on August 26, 1957 
(16 A.D. 785), continuing in effect to and including August 31, 
1959, a schedule of rates and charges authorized by an order 
issued on August 22, 1955 (14 A.D. 673). 

On August 21, 1959, the respondents filed a petition requesting 
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that the current schedule of rates and charges be extended for a 
period of two years. 

Prior to the issuance of the order of August 22, 1955, authoriz- 
ing increases in the rates and charges, notice of the petition 
therefor was published in the Federal Register, and, although 
interested persons were afforded an opportunity to indicate a 
desire to be heard in the matter, no interested person notified 
the Hearing Clerk of a desire to be heard. Inasmuch as the 
present petition does not involve an increase of rates and charges 
lawfully prescribed by the Secretary or any rates and charges 
for services not heretofore covered by order, it is found that 
further notice and public procedure on this order are unneces- 
sary. 

The Livestock Division, Agricultural Marketing Service, by 
its attorney, filed an answer recommending that the petition be 
granted. 

Inasmuch as the parties are agreed, the petition is granted and 
the respondents are authorized to continue assessing the current 
schedule of rates and charges during the life of this order. 

The respondents, who must prepare for and be ready to com- 
ply with this order on its effective date, desire to have it become 
effective on September 1, 1959. The Packers and Stockyards 
Act provides that orders of this nature shall not become effective 
in less than five days after their date. Undue delay in making 
this order effective may adversely affect the marketing of live- 
stock. Accordingly, good cause is found for making this order 
effective in less than 30 days. 

This order shall become effective on September 1, 1959, and 
remain in effect to and including August 31, 1961, unless modified 
or extended by further order before the latter date. 

Copies hereof shall be served upon the parties. 


(No. 6076) 


In re ANGELO VICTOR CAMPISI. PACA Docket No. 7618. Decided 
August 3, 1959. 


Application for License Denied 


Respondent as an officer of a corporation licensed under the act was re- 
sponsible in whole or in part for the corporation’s failure to pay for 
perishable agricultural commodities purchased in interstate commerce, 
Respondent’s application for a license is denied, 
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Mr. John C. Chernauskas, for complainant. Mr. G. Osmond Hyde, Hearing 
Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.) On 
April 23, 1959, Angelo Victor Campisi applied to the Regulatory 
Branch, Fruit and Vegetable Division, Agricultural Marketing 
Service, United States Department of Agriculture, for a license 
under the act as a commission merchant, dealer or broker to 
engage in the business of handling fresh and frozen fruits and 
vegetables in interstate and foreign commerce. On May 15, 1959, 
the Director, Fruit and Vegetable Division, filed a notice to show 
cause why a license should not be denied to respondent because 
of past actions of the character prohibited by the act while acting 
as an officer of a corporation licensed under the act. A copy of 
the complaint and a copy of the rules of practice were served 
upon respondent May 18, 1959. 

At the time of the service of the complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after service in accordance with section 47.30 of the 
rules of practice (7 CFR 47.30). This section provides that 
failure to file an answer constitutes an admission of the facts 
alleged in the complaint and a waiver of hearing, and respondent, 
in effect, was so informed in the moving paper. Notwithstanding 
such notice respondent failed to file an answer. The matter was 
referred to G. Osmond Hyde, Chief Hearing Examiner, Office 
of Hearing Examiners, United States Department of Agriculture, 
for the preparation of a report without further investigation or 
hearing pursuant to section 47.30(c) of the rules of practice. 
On June 22, 1959, the hearing examiner filed a report containing 
proposed findings of fact and conclusions and recommending that 
the application for a license be denied. No exceptions to the 
hearing examiner’s report were filed. 


FINDINGS OF FACT 


1. Respondent, Angelo Victor Campisi, is an individual whose 
address is Post Office Box 11276, Tampa, Florida. 

2. On May 27, 1958, license No. 176082 under the act was 
issued to Campisi and Diaz, Inc., a corporation located in Tampa, 
Florida. At the time of the transactions involved herein the 
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officers of the corporation were Edward Diaz, president, Angelo 
Victor Campisi, vice-president, and Robert Gary Williams, secre- 
tary-treasurer. 

3. During the approximate period April 19 through July 10, 
1958, Campisi and Diaz, Inc., purchased and accepted without 
complaint four lots of perishable agricultural commodities in in- 
terstate commerce, but failed and refused to pay the purchase 
prices thereof to the shippers of such commodities, as follows: 


Unpaid 
Shipper Commodity Purchase Price 


A. C. Carpenter, Inc. Potatoes $1,232.00 
Water Mill, New York 

Imperial Vegetable Co., Inc. Mixed 765.65 
Newark, New Jersey Vegetables 

Imperial Vegetable Co., Inc. Mixed 622.00 
Newark, New Jersey Vegetables 

Daniel Produce Co. Cucumpers 1,758.75 
Wauchula, Florida 


4. Respondent negotiated or handled each of the transactions 
set forth in Finding of Fact 3. Respondent was responsible in 
whole or in part for the failure of the corporation to pay the 
purchase prices to the shippers involved. 


CONCLUSIONS 


Respondent, by failing to file an answer to the complaint, 
admitted, in effect, that Campisi and Diaz, Inc., failed to make 
full payment for perishable agricultural commodities purchased 
and shipped in interstate commerce, and that respondent was 
responsible in whole or in part for such failure to pay. In view 
of the facts set forth in Findings of Fact 3 and 4, it is concluded 
that respondent is unfit to engage in business as-a commission 
merchant, dealer or broker under the act. Accordingly, re- 
spondent’s application for a license should be denied. See e.g., 
In re Jack L. Mazo and Morton Mazo, d/b/a Mazo Brothers, 
17 A.D. 1046 (1958) ; In re Luke W. Hensen, 16 A.D. 645 (1957). 


ORDER 


Respondent’s application for a license is denied. 
The facts and circumstances shall be published. 
Copies hereof shall be served upon the parties. 
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(No. 6077) 


ARMIGER & Co., INC. v. LESTER T. RoorRK. PACA Docket No. 
7568. Decided August 5, 1959. 
Undisputed Amount 


Respondent is ordered to pay to complainant the undisputed amount which 
respondent admits is owing to complainant. 


Mr. Robert W. Thompson, of Baltimore, Maryland, for complainant. Re- 
spondent pro se. Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 

































ORDER REQUIRING PAYMENT OF UNDISPUTED AMOUNT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Complainant filed a formal complaint on February 24, 1959, 
seeking an award of reparation in the amount of $607.43, which 
is alleged to be the amount due complainant from respondent in 
connection with the purchase from respondent of a shipment of 
potatoes in October 1958. 

A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent on March 
6, 1959. A copy of the report of investigation was served upon 
complainant’s attorney on March 3, 1959. Complainant filed an 
amended complaint on May 26, 1959, a copy of which was served 
upon respondent on June 26, 1959. 

Respondent filed an answer to the formal complaint on April 
1, 1959, and also filed an answer to the amended complaint on 
July 13, 1959. In both answers respondent denies owing the 
amount claimed in the complaint and the amended complaint, 
but admits owing complainant the sum of $462.09. 

Section 7(a) of the act provides that, “If, after the respondent 
has filed his answer to the complaint, it appears therein that the 
respondent has admitted’ liability for a portion of the amount 
claimed in the complaint as damages, the Secretary . . . may issue 
an order directing the respondent to pay to the complainant the 
undisputed amount on or before the date fixed in the order, 
leaving the respondent’s liability for the disputed amount for 
subsequent determination. The remaining disputed amount shall 
be determined in the same manner and under the same procedure 
as it would have been determined if no order had been issued by 
the Secretary with respect to the undisputed sum...” 
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The file shows that 623 bags of the original 720 bags of potatoes 
were returned to respondent. Respondent states that he agreed 
to pick up the potatoes and reimburse complainant the amount 
of the purchase price, less any cost or expenses in reselling the 
potatoes. Respondent turned the potatoes over to Hebb Produce 
Co. for resale, and respondent’s accounting shows a total of $568 
received from the resale of the potatoes. From this amount 
respondent deducted commission charges and hauling expenses 
totaling $105.91, leaving a net sum of $462,09. Respondent twice 
forwarded his check for the latter amount to complainant, and 
both times it was returned to respondent. Since respondent 
admits liability to complainant in the amount of $462.09, an order 
requiring payment of this undisputed sum is appropriate. 

Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $462.09. Since it appears 
that respondent has twice tendered this undisputed amount and 
complainant has twice refused to accept it, no provision for 
the payment of interest on the undisputed amount is made in 
this order. 

Respondent’s liability for payment of the disputed amount 
and interest on the undisputed amount is left for subsequent 
determination in the same manner and under the same procedure 
as if no order for the payment of the undisputed amount had 
been issued. 

Copies of this order shall be served upon the parties. 


(No. 6078) 


S. C. GARRISON Co. v. F. A. TOMPKINS. PACA Docket No. 7430. 
Decided August 5, 1959. 


F.o.b. Contract—Failure to Prove 
Breach of Contract 


Although the produce may have been abnormally deteriorated when it 
reached Boston, the destination specified in the f.o.b. contract was 
Chicago and respondent submitted no evidence to show the condition 
of the shipment at Chicago. Respondent is ordered to pay to complain- 
ant the balance of the purchase price. 


Mr. Albert T. Braden, of Centralia, Illinois, for complainant. Respondent 
pro se. Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed on September 22, 1958, complainant 
seeks an award of reparation in the amount of $847.12, alleged 
to be the unpaid balance of the purchase price of a carload of 
strawberries sold and delivered to respondent in May 1958. 

A copy of the formal complaint, together with a copy of the 
Department’s report of investigation, was served upon respond- 
ent on October 25, 1958. A copy of the report of investigation 
was served upon complainant’s representative on October 30, 
1958. 

Respondent filed an answer on November 10, 1958, admitting 
all the material allegations of the complaint, except the allegations 
that respondent violated section 2 of the act and that respondent 
owes complainant a balance of $847.12. Respondent alleges that 
complainant breached the contract by delivering “inherently 
weak berries” and contends that the berries upon arrival contained 
an abnormal amount of mold and decay. Respondent admitted 
owing complainant the sum of $119.52, and submitted a cashier’s 
check payable to complainant in that amount with his answer. 
The answer, with the check attached, was served upon complain- 
ant’s representative on November 18, 1958. 

The parties hereto waived an oral hearing and the issues were 
submitted in accordance with the shortened method of procedure 
provided for in section 47.20 of the rules of practice. Pursuant 
to such procedure, complainant requested that the verified com- 
plaint and exhibits be considered as his opening statement. Re- 
spondent requested that the verified answer and exhibits be con- 
sidered as his answering statement. 


FINDINGS OF FACT 


1. Complainant is an, individual, Charles A. Copple, doing 
business as S. C. Garrison Co., whose address is P. O. Box 140, 
Centralia, Illinois. 

2. Respondent is an individual, Fred A. Tompkins, doing 
business as F. A. Tompkins, whose address is Anna, Illinois. At 
the time of the transaction here involved, respondent was licensed 
under the act. 

3. On or about May 30, 1958, in the course of interstate com- 
merce, complainant sold to respondent an express carload of 
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strawberries, U. S. No. 1, “Chuck Wagon Brand,” at an agreed 
price of $4.50 per crate, plus pre-cooling and dry ice charges, for 
a total contract price of $3,062.50, f.o.b. Centralia, Illinois. 

4. Complainant shipped on May 30, 1958, from Centralia, 
Illinois, to respondent at Chicago, Illinois, for diversion, 665 
crates of strawberries in Express Car No. REX 6946. The car 
was diverted to respondent’s customer, 8. Strock & Co., Inc., 
Boston Market Terminal, Boston, Massachusetts. 

5. The strawberries were accepted by respondent and an 
inspection was made by the Railroad Perishable Inspection 
Agency at 10:20 A.M., on June 2, 1958, the date of arrival at 
Boston. The report of this inspection shows the following con- 
dition: 

“Strawberries. US #1. Blakemore variety. 16 quart 
baskets per wirebound crate. Baskets are full to some 
slightly slack. Fairly good quality. Clean. Well 
formed. Small to medium size. Calyx leaves are green 
and well attached. Fairly good to good red berry color. 
Firm. Mature. Range 2 to 138%, average 8% grey mold 
and/or Rhyzopus decay.” 


This inspection was jointed with the National Perishable Inspec- 
tion Service, which reported 2 to 15%, average between 7 and 
8% grey mold and leak rots in all stages of development. 

6. Respondent’s customer rendered an accounting and a re- 
mittance to respondent of $2,215.38. This remittance was for- 
warded by respondent to the complainant. 

7. The formal complaint was filed on September 22, 1958, 
which was within 9 months after accrual of the cause of action. 


CONCLUSIONS ~— 


This was an f.o.b. contract for the purchase and sale of the 
carload of strawberries in question. Under this type of contract, 
complainant warranted that the strawberries were in suitable 
shipping condition at the time of shipment from Centralia, II- 
linois; that is, that the berries were in a condition which, if 
handled under normal transportation service and conditions, 
would assure delivery without abnormal deterioration at the 
destination specified in the contract. In the absence of any 
evidence to the contrary, it is assumed that the transportation 
service and conditions in this case were normal. Complainant 
alleges that the destination specified in the contract was Chicago, 


— Be a ee ee ee ok cee... 
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Illinois, where the car was to be diverted by respondent. There 
is no evidence that complainant knew the ultimate destination of 
the shipment or that the parties contemplated shipment of the 
strawberries to Boston at the time the contract was entered 
into. Based upon the evidence, we conclude that the destination 
specified in the contract of purchase and sale was Chicago, 
Illinois. There is no evidence of the condition of the strawberries 
upon arrival at that point; and beyond that point, we are unable 
to find that the suitable shipping condition warranty applies. 


The percentage of decay found in the berries on June 2, 1958, 
at Boston probably was abnormal under prevailing conditions. 
It is unfortunate for respondent that Boston was not specified 
as the destination of the carload of strawberries at the time of 
the purchase and sale. Had Boston been named as the destina- 
tion of the shipment of strawberries, and had both parties 
known and agreed to that, the suitable shipping condition war- 
ranty would have applied and could have been relied upon by 
respondent to that point. 


Due to a lack of evidence to establish that the strawberries 
were abnormally deteriorated upon arrival at Chicago, we con- 
clude that respondent has failed to establish his contention that 
complainant breached the contract by failing to make good 
delivery. Complainant, on the other hand, has submitted a 
Federal inspection certificate showing that the strawberries were 
certified to be U. S. No. 1 grade at the time and place of ship- 
ment. In view of the evidence, we must conclude that respond- 
ent’s failure to pay complainant the full purchase price of the 
carload of strawberries was in violation of section 2 of the act. 
Since it appears that respondent remitted with his answer a 
check in the sum of $119.52, which was accepted by complain- 
ant’s representative, there remains a balance due complainant 
of $727.60. Complainant should be awarded reparation in that 
amount, with interest. 


ORDER 


Within 30 days from the date of this decision, respondent 
shall pay to complainant, as reparation, the sum of $727.60, with 
interest thereon at the rate of 5 percent per annum from July 1, 
1958, until paid. 

Copies hereof shall be served upon the parties, 
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(No. 6079) 


JACKSON PRODUCE COMPANY v. HYMAN GOLDSAMT & Co. PACA 
Docket No. 7390. Decided August 5, 1959. 


Diversion—Acceptance—Liability 


Respondent’s diversion action was an exercise of dominion over the ship- 
ment and constituted an acceptance thereof. Since respondent failed 
to prove a breach of contract on the part of complainant, respondent 
is liable for the full purchase price of the shipment. 


Complainant and respondent, pro se. Mr. James A. O’Donnell, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was received by the Department on April 
8, 1958. Formal complaint was filed on August 7, 1958, alleging 
a sale made to respondent of a car of lettuce for a total f.o0.b. cost 
of $960. Complainant alleges that the lettuce was inspected at 
point of shipment in California and accepted by respondent’s 
agent, and that respondent has failed and refused to pay the 
agreed purchase price of $960, which amount complainant seeks 
to recover in this proceeding. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent on Septem- 
ber 2, 1958. On the following day, a copy of the investigation 
report was served upon complainant. In November 1958, copies 
of the Department’s supplemental report of investigation were 
served upon the parties. Respondent filed an answer to the 
formal complaint on September 12, 1958, denying that the lettuce 
was inspected and accepted, or that it was delivered in accordance 
with contract terms. Respondent alleges that the lettuce was 
not in suitable shipping condition. Respondent requested an oral 


hearing. ti” ye! 

A hearing was held at New York City on March 25, 1959. 
Neither party was represented by counsel at the hearing. Two 
respondent witnesses testified at the hearing and the deposition 


testimony of two complainant witnesses was received in evidence. 
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FINDINGS OF FACT 


1. Complainant, Jackson Produce Company, is a corporation 
whose address is P. O. Box 1679, El Centro, California. 

2. Respondent, Hyman Goldsamt & Co., is a partnership com- 
posed of Hyman Goldsamt and Gussie Goldsamt, whose address 
is 336 Washington Street, New York 13, New York. Respondent 
was licensed under the act at the time of the transaction involved 
herein. 

3. On or about February 18, 1958, in the course of interstate 
commerce, complainant sold to respondent one carload of lettuce, 
consisting of 640 cartons, size 24’s, Branded label, at an agreed 
purchase price of $1.35 per carton, or $864, plus a cooling charge 
of 15¢ per carton, $96, or a total purchase price of $960, f.o.b. 
E] Centro, California. 

4. The contract between the parties was negotiated by A. P. 
Caponi and L. B. Sable, brokers located at El Centro, California, 
acting for complainant and respondent, respectively. 

5. On or about February 18, 1958, complainant shipped 640 
cartons of lettuce in car PFE 60870 from El] Centro, California, 
to respondent at New York, New York. 

6. The usual transit time for the shipment of a carload of 
lettuce from El] Centro, California, to New York, New York, is 
seventh day delivery. 

7. On or about February 23, 1958, while on track at Kansas 
City, respondent diverted car PFE 60870 to Chicago, Illinois, 
where the lettuce was federally inspected on February 28, 1958. 
The load was certified as failing to grade U. S. No. 1 only on 
account of Downy Mildew which averaged approximately 7% 
serious damage affecting from 2 to 4 wrapper and/or 2 head 
leaves. Decay was less than 14 of 1%. 

8. On or about March 4, 1958, following respondent’s diver- 
sion at Chicago, Illinois, car PFE 60870 arrived at New York, 
New York. A restricted Federal inspection was made of the 
lettuce on March 4, 1958, and the condition thereof was certified 
as follows: 

“Wrapper leaves: From 12 to 20 heads per carton decayed 
average approximately 65% Bacterial Soft Rot affecting 
1 to 4 wrapper leaves. Head leaves: In most cartons 
1 to 4 decayed heads, in some cartons none, average 9% 
Bacterial Soft Rot affecting compact portion of head, 
all stages. Remainder fairly fresh and crisp.” 


9. Upon receipt of the New York inspection report, respond- 
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ent notified complainant by telegram that the car of lettuce was 
being refused to the carrier. 

10. Respondent has not paid to complainant any part of the 
agreed purchase price for the car of lettuce, $960, although 
demand has been made upon respondent for payment. 

11. Formal complaint was filed on August 7, 1958, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


Complainant was not represented by counsel at the hearing 
and no witnesses appeared to testify on its behalf. The presiding 
officer offered into evidence 15 exhibits attached to the formal 
complaint. Respondent’s objection to the admission of these 
exhibits was properly sustained by the presiding officer. Where 
a party does not expect to be present at a hearing, the proper 
procedure for introducing such exhibits in evidence is to submit 
them by use of depositions. Anonymous Decisions, 12 A. D. 1358 
and 13 A. D. 1010; Valley Packers, Inc. v. Monte Carlo Wine 
Industries, Ltd., 18 A. D. 400. 

In the formal complaint, it is alleged that the contract called 
for lettuce of U. S. No. 1 grade. The evidence, however, estab- 
lishes that the parties specified no particular grade. Rather, 
it would seem from the statements of the brokers that the parties 
had in mind nothing more than a car of good quality lettuce 
suitable for the New York market. 

Respondent denies liability to complainant on the ground that 
the lettuce was not in suitable shipping condition. The record 
shows that while car PFE 60870 was on track at Kansas City, 
respondent diverted it to Chicago. Thereafter, respondent again 
ordered the car diverted from Chicago to New York City. This 
diversion action was an exercise of dominion over the shipment 
and constituted an acceptance thereof. We have held that even 
where there has been a breach of contract by the shipper, the 
buyer’s act of diverting the shipment constitutes acceptance. 
Prentice Packing & Cold Storage Co., Inc. v Sechter Co., Inc., 
1 A. D. 544; George Covert v. National Produce Company, 8 
A. D. 557. 

Having accepted the car, respondent is liable to complainant 
for the purchase price of the shipment, less any damages sustained 
as a result of breach of contract on the part of complainant. 
A. A. Corte & Sons v. J. Lerner & Son, 14 A. D. 320. The burden 
of proof is on respondent to prove affirmatively any such claimed 





JACKSON PRODUCE CO. v. HYMAN GOLDSAMT & CO. 913 
Cite as 18 A.D. 910 


breach of contract, and the extent of damages caused thereby. 
As evidence of the alleged breach by complainant of the implied 
warranty of suitable shipping condition (7 CFR 46.24(i) and 
(j)), respondent relies upon the inspections made at Chicago 
on February 28, 1958, and at New York City on March 4, 1958, 
particularly the latter inspection which showed an average of 
approximately 65% Bacterial Soft Rot affecting 1 to 4 wrapper 
leaves and an average of 9% Bacterial Soft Rot affecting the 
compact portion of the heads, all stages. It is respondent’s 
position, therefore, that at the time of billing the car of lettuce 
was unsuitable for shipment. 


The suitable shipping condition rule speaks of delivery without 
abnormal deterioration at the destination specified in the contract 
of sale, provided that the shipment is handled under normal 
transportation service and conditions. There is no dispute that 
the destination specified in the contract between the parties was 
New York City. Car PFE 60870 was shipped from El Centro, 
California, on February 18, 1958, and, according to the testimony 
of complainant’s broker, it would have arrived at New York 
City on the seventh day had it not been held over in Kansas City 
and diverted to Chicago. The car of lettuce did not arrive at 
New York City until on or about March 4, 1958. This was 
approximately 7 days after the car would have arrived at New 
York City, had the buyer not delayed the shipment and changed 
its original destination. Having in mind that the contract called 
for no specified grade, it is significant that as late as February 
28, 1958, at Chicago, the lettuce was certified as having less than 
4 of 1% decay. Notwithstanding the serious deterioration found 
upon inspection at New York City on March 4, 1958, it cannot 
be said with certainty that the lettuce would not have been of 
good quality and merchantable on the day the car should have 
arrived at New York City, had it been shipped as originally 
contemplated. It is concluded that the warranty of suitable 
shipping condition is inapplicable in the circumstances, and 
respondent is liable for the full purchase price of this shipment. 


The parties are in dispute as to what happened at the time the 
car of lettuce reached Chicago. According to the testimony of 
respondent’s witnesses and the statements of respondent’s broker, 
L. B. Sable, following complaint made to complainant’s broker, 
A. P. Caponi, as to the poor condition of the lettuce at Chicago, 
Caponi instructed Hyman Goldsamt to take the car to New 
York where adjustment would be made so that respondent would 
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lose no money. Complainant’s version of what transpired is 
contained in the following deposition testimony of A. P. Caponi: 


“What, if anything did you state to Mr. Sable, concerning 
the arrival of the car in New York? 

“T stated to Mr. Sable that Goldsamt had called me, and 
I told Goldsamt that the car was sold to go to New 
York and if it had arrived in New York on time and by 
Government inspection the car would have showed serious 
trouble I would have an open ear for a complaint, but 
since he had stopped the car in Chicago for resale and 
his agent Mr. Fine had been showing the car for re- 
sale,... I thought it wasn’t fair to him to try to get 
any kind of allowance on a car that was being mis- 
handled, by keeping doors opened for buyers to inspect, 
and then having it inspected by the Government, later.” 


Complainant’s version of what happened is accepted as being 
the more reliable, particularly so since the record shows that 
the lettuce was not sold on the basis of a U. S. grade but rather 
on the basis of good quality only. It is significant that while 
respondent’s broker speaks of decay only upon arrival of the 
car at Chicago, the inspection there on February 28, 1958, showed 
less than 14 of 1% decay, with the lettuce failing to grade U. S. 
No. 1 only on account of Downy Mildew. In the circumstances, 
it would seem most unlikely for complainant’s broker to have 
given the claimed instructions to ship the car to New York. We 
are also of the view that greater weight should be attached to 
the sworn testimony of complainant’s broker than to the unsworn 
statements of respondent’s broker. Having raised the affirmative 
of this issue, respondent had the burden of proving it by a fair 
preponderance of the evidence. This respondent has failed to 
do, and it is so concluded: 

Respondent’s failure to pay the agread purchase price for 
this car of lettuce, $960, is in violation of section 2 of the act. 
Complainant should be awarded reparation in this amount, plus 
interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $960, with interest 
thereon at the rate of 5 percent per annum from April 1, 1958, 
until paid. 
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The facts and circumstances as set forth herein shall be pub- 
lished. 
Copies hereof shall be served upon the parties. 


(No. 6080) 


LA JARA PRODUCE COMPANY v. BISESI FRUIT CO. AND/OR LALLY, 
BERTHELSON & WELSH, INC. PACA Docket No. 7124. Decided 
August 5, 1959. 


Petition for Reconsideration—Dismissal 


The order of June 29, 1959, is supported by the evidence and by the law 
applicable thereto. Respondent Lally’s petition is dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION TO RECONSIDER, REOPEN AND REHEAR 


In a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), an 
order was issued on June 29, 1959, awarding reparation to 
complainant against respondent Lally, Berthelson & Welsh, Inc., 
hereinafter called “Lally,” in the amount of $2,940.92, with in- 
terest, and dismissing the complaint as to respondent Bisesi 
Fruit Co. A copy of this order was served upon Lally on July 
1, 1959. On July 8, 1959, at Lally’s request an extension of time 
to July 24, 1959, was granted this respondent to allow Lally to 
file the petition. The order of June 29, 1959, was then stayed 
by the Judicial Officer, by order dated July 8, 1959. This peti- 
tion was filed on July 24, 1959, which was within the period of 
time granted to Lally. 

In its petition Lally asks that we reconsider the order of June 
29, 1959, against this respondent on the grounds that certain 
parol evidence was admitted at the hearing to establish facts in 
this proceeding, and that the admission of this evidence was in 
violation of the Louisiana Statute of Frauds. Lally’s contention 
has no merit, for we held in Patrick Fruit Corporation v. Bisesi 
Fruit Co. and/or Lally, Berthelson & Welsh, Inc., PACA Docket 
No. 7140, that the statute of frauds in Louisiana is procedural 
rather than substantive and that under the doctrine enunciated 
in the case of Joseph Rothenberg v. H. Rothstein & Sons, 183 F. 
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2d 524 (3rd Cir., 1950), 9 A.D. 1272, the statute has no applica- 
tion in a proceeding brought under the provisions of the Perishable 
Agricultural Commodities Act, 1930, as amended. 

Lally, in its petition, next asks that the proceeding be reopened, 
to permit the offer in evidence of the testimony of William J. 
Welsh, Jr., an officer in the firm of Lally, Berthelson & Welsh, 
Inc., at the time of the transactions involved herein. From the 
evidence of record it appears that Lally was afforded sufficient 
opportunity to present the testimony of this witness at the time of 
the original hearing and may not now, at this late date and without 
showing cause, present the testimony of Welsh for our considera- 
tion. 

We have reconsidered our order of June 29, 1959, and find that 
it is supported by the evidence and by the law applicable thereto. 
Accordingly, Lally’s petition is hereby dismissed without prior 
service upon complainant. Although Lally in its petition requested 
a reopening and a rehearing of this proceeding, no substantial 
ground has been established as the basis warranting a reopen- 
ing and rehearing. Accordingly, this request is denied. 

The reparation awarded in our order of June 29, 1959, shall 
be paid within 30 days from the date of this order. 

This order shall be published and copies hereof shall ve served 
upon the parties. 


(No. 6081) 


NEWBERN GROVES, INC. v. BISESI FRUIT CO. AND/OR LALLY, 
BERTHELSON & WELSH, INC. PACA Docket No. 7129. Decided 
August 5, 1959. 


Petition to Rehear—Dismissal 


Since respondent Lally, Berthelson & Welsh, Inc., has failed to show good 
cause for rehearing the proceeding, its petition to rehear is dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION TO REHEAR 
In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
an order was issued on June 19, 1959, awarding reparation to 
complainant against respondents. On June 29, 1959, Lally, 
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Berthelson & Welsh, Inc., hereinafter referred to as Lally, filed 
a petition for reconsideration and rehearing, contending, among 
other things, that the order of June 19, 1959, was in error be- 
cause parol evidence was received in the proceeding to prove a 
guaranty by Lally in favor of Bisesi Fruit Co. contrary to the 
Louisiana Statute of Frauds. The petition also asked that the 
proceeding be reheard in order that the testimony of William 
J. Welsh, Jr., an officer in the respondent firm of Lally, might be 
included in the record. By order dated July 17, 1959, the petition 
for reconsideration and rehearing was dismissed and the order 
of June 19, 1959, was made effective on the ground that the 
admission of the parol evidence in question was proper. The 
request to hear the proceeding was denied on the ground that no 
adequate explanation was given by Lally why the testimony of 
Welsh was not introduced at the time of the oral hearing. 


On July 27, 1959, Lally filed a second petition which, in effect, 
was a petition to rehear. In this petition Lally again asks that 
the proceeding be reheard in order that the testimony of Welsh 
may be submitted and gives the following reason for its failure 
to submit this testimony earlier: 


“Respondent’s failure to subpoena William J. Welsh was 
not because it had reason to believe that his testimony 
would be detrimental to respondent, but because of Mr. 
Welsh’s hostile attitude toward respondent and its of- 
ficers after he left its employ * * * ” 


It seems to us that this explanation is no explanation at all, for 
if Lally desired the testimony of Welsh and did not believe such 
testimony would be detrimental, then the obvious recourse was 
to subpoena this allegedly hostile and reluctant witness and thus 
compel his appearance for purposes of testifying. 

On the whole, Lally has failed to show good cause wherein the 
proceeding should now be reheard to take the testimony of Welsh. 
Lally’s petition to rehear is hereby dismissed and the stay order 
of July 28, 1959, is vacated. 

The reparation awarded in our order of June 19, 1959, shall be 
paid within 30 days from the date of this order. 

This order shall be published and copies hereof shall be served 
upon the parties. 
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(No. 6082) 


RANKIN SALES Co. v. MORRIE H. MORGAN CoO. AND FARMERS 
FROZEN Foop Co. PACA Docket No. 7398. Decided August 
5, 1959. 

Petition to Rehear, Reargue and Reconsider—Dismissal 
The order of June 15, 1959, is supported by the evidence and the law 


applicable thereto. The petition to rehear, reargue and reconsider is 
dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING RESPONDENT’S PETITION TO REHEAR, 
REARGUE AND RECONSIDER 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
an order was issued June 15, 1959, awarding reparation to com- 
plainant against respondents, jointly and severally. On June 
26, 1959, respondent Morrie H. Morgan Co. filed a petition for 
rehearing and reargument of the proceeding, and for recon- 
sideration of the order. 

The contentions of petitioner in the petition are substantially 
the same as in the initial proceeding. No adequate basis for 
rehearing or reargument has been shown. Upon reconsidera- 
tion, it is concluded that the order of June 15, 1959, is supported 
by the evidence and the law applicable thereto. The petition 
is hereby dismissed without prior service upon complainant. 

The reparation awarded in the order of June 15, 1959, shall 
be paid within 30 days from the date hereof. 

Copies of this order shall be served upon the parties. 


(No. 6083) 


AROOSTOOK GROWERS & PACKERS, INC. v. D. C. FLORES & Co., INC. 
PACA Docket No. 7422. Decided August 17, 1959. 


Delivered Sale—Grade Requirements—Evidence 


Complainant established by the weight and reliability of its evidence that 
potatoes meeting contract requirements were delivered to respondent. 
Respondent accepted the shipment and is liable for the contract price. 


Mr. David Siskind, of New York, New York, for complainant. Mr. Jacob 
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Brill, of New York, New York, for respondent. Mr. James A. O’Donnell, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was received by the Department on 
August 11, 1958. The formal complaint was filed on September 
8, 1958, alleging a sale made to respondent of approximately 
1,500 bags of U. S. No. 1 Maine table stock potatoes shipped from 
loading point in the State of Maine to Brooklyn, New York, for 
a total delivered cost of $3,976, which sum complainant seeks 
to recover in this proceeding. 

A copy of the Department’s report of investigation was servec 
upon complainant’s attorney on October 1, 1958. On the follow- 
ing day, a copy of the formal complaint and a copy of the in- 
vestigation report were served upon respondent. Thereafter, 
both sides were served with copies of the Department’s supple- 
mental report of investigation dated October 15, 1958. Respond- 
ent filed an answer to the formal complaint on October 28, 1958, 
denying generally all the material allegations of the complaint. 
Respondent requested an oral hearing. 

A hearing was held at New York City on March 13, 1959. 
Counsel appeared for both parties. Five witnesses testified at 
the hearing, four for the complainant and one for the respondent. 


FINDINGS OF FACT 


1. Complainant, Aroostook Growers & Packers, Inc., is a cor- 
poration whose address is P. O. Box 663, Houlton, Maine. 

2. Respondent, D.C. Flores & Co., Inc., is a corporation whose 
address is 922 East 163rd Street, New York 59, New York. At 
the time of the transaction involved herein, respondent was 
licensed under the act., 

38. On or about May 29, 1958, in the course of interstate com- 
merce, complainant sold to respondent approximately 1,500 100- 
pound bags of U. S. No. 1 Maine table stock potatoes, size 214, 
to 4 inches, at an agreed price of $2.80 per bag, delivered at the 
Bull Line pier, Brooklyn, New York, shipment to arrive at the 
pier on or before June 4, 1958. The contract between the parties 
was negotiated by Canada Packers, Inc., a brokerage firm located 
at 24 State Street, New York 4, New York. 





920 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 18 A.D. 918 


4. Following official inspection of the potatoes at Bridgewater, 
Maine, on May 30 and 31, and June 2, 1958, complainant shipped 
by trucks from loading point in the State of Maine to respondent 
at the Bull Line pier, Brooklyn, New York, 1,419 bags containing 
potatoes of the kind, quality, grade, and size called for by the 
contract between the parties. 

5. On or about June 5, 1958, after receiving and accepting 
the commodity at destination in Brooklyn, New York, respondent 
shipped the 1,419 bags of potatoes from the Bull Line pier, 
Brooklyn, New York, to San Juan, Puerto Rico, aboard the vessel 
SS Frances which docked in San Juan on or about June 9, 1958. 


6. On June 10, 1958, the potatoes were federally inspected at 
San Juan, Puerto Rico, and were certified as failing to grade 
U. S. No. 1, Size A, 214 inch minimum only on account of ex- 
cessive Fusarium Tuber Rot, wet type. This rot was shown as 
averaging approximately 25% in advanced stages. Grade defects 
averaged 3%, chiefly mechanical damage and sunburn. 

7. Respondent has failed to pay complainant the agreed pur- 
chase price for the potatoes, or any part thereof. There remains 
due and owing from respondent to complainant the sum of 3,973.20, 
representing 1,419 bags of potatoes at the agreed price of $2.80 
per hundredweight. 

8. The formal complaint was filed on September 8, 1958, 
which was within 9 months after the cause of action accrued. 


CONCLUSIONS 


At the hearing the Presiding Officer denied respondent’s motion 
to dismiss the complaint on the ground that the Secretary was 
without jurisdiction in a transaction which originated and was 
concluded in Puerto Rico. In our view the transaction is one in 
the current of interstate or foreign commerce as defined in sec- 
tions 1 (3) and (8) of the act so as to clothe the Secretary with 
jurisdiction in the matter. Kornblum & Company, Inc. v. New 
York Export Company, 15 A.D. 719, and cases cited therein. 

Respondent does not dispute that the contract, which was 
confirmed in writing by the broker, called for sale of the potatoes 
on a delivered basis at the Bull Line pier, Brooklyn, New York. 
It is admitted that the potatoes were delivered to respondent at 
the Bull Line pier in Brooklyn. 

Section 46.24(p) of the regulations issued pursuant to the act 
defines a “Delivered Sale” as follows: 
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“ ‘Delivered’ or ‘Delivered Sale’ means that the produce 
is to be delivered by the seller on board car, or truck or 
on dock if delivered by boat, at the market in which 
the buyer is located, or at such other market as is agreed 
upon, free of any and all charges for transportation or 
protective service. The seller assumes all risks of loss 
and damage in transit not caused by the buyer. For 
example, a sale of ‘U. S. No. 1 potatoes delivered 
Chicago’ means that the potatoes, when tendered for 
delivery at Chicago, shall meet all the requirements of the 
U. S. No. 1 grade as to quality and condition.” 


The sole question for consideration is whether complainant, in 
accordance with contract terms, delivered potatoes at the pier 
in Brooklyn which met all requirements of U. 8S. No. 1 grade as 
te quality and condition. The record shows that the potatoes 
were inspected and met all grade requirements at shipping point 
in the State of Maine. Upon arrival at the pier in Brooklyn 
the potatoes were examined by an inspector for the Bull-Insular 
Line, Inc., and dock receipts were issued stating that the goods 
were in apparent good order and condition. A complainant 
witness, William J. Gestal, Freight Solicitor for the Bull-Insular 
Line, testified that before dock receipts are issued in the case 
of potatoes, an inspection is made for condition, and the com- 
modity is rejected if there is any indication of poor condition, 
such as wet bags, etc. 


Respondent’s president, Domingo Flores, testified to suffering a 
total loss on the potatoes at Puerto Rico. Respondent relies 
upon the inspection made at Puerto Rico as evidence that the 
potatoes could not have met grade requirements at the pier in 
Brooklyn. This inspection, which was made on June 10, 1958, 
showed the potatoes failed to grade only because of excessive 
Fusarium Tuber Rot, wet type. This rot averaged approximately 
25% in advanced stages. In our view, this evidence of condition 
at Puerto Rico some 5 to 8 days after the potatoes were delivered 
to the Bull Line, is unacceptable to establish grade requirements 
at the time the potatoes were delivered to the pier in Brooklyn. 

We believe complainant has established by the weight and 
reliability of its evidence that potatoes meeting contract require- 
ments were delivered to respondent at Brooklyn, New York, and 
it is so concluded. 


Respondent’s president also offered testimony which he would 
have us accept to show (1) that Canada Packers, Inc., acted as 
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a principal rather than as a broker, (2) that he never heard of 
complainant until some 3 months after the transaction, and (3) 
that he never received a copy of the broker’s memorandum of 
sale. We find no merit to any of this testimony. Francis M. 
Murphy of Canada Packers, Inc., testified that his company is 
primarily a sales organization, acting as brokers, that in some 
10 years of dealing with respondent his firm always acted as 
brokers, that over the years he had, as a broker, made many such 
delivered sales to respondent, and that in every instance re- 
spondent was sent a copy of the memorandum of sale. On cross- 
examination, Mr. Flores admitted receiving complainant’s four 
invoices, all of which are dated June 11, 1958. 

Complainant is entitled to reparation in the amount of $3,973.20 
on the basis of 1,419 bags of potatoes having been delivered to 
and accepted by respondent pursuant to contract requirements. 
Respondent’s failure to pay complainant this sum is in violation 
of section 2 of the act. 


ORDER 
Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $3,973.20, with interest thereon 
at the rate of 5 percent per annum from July 1, 1958, until paid. 


The facts and circumstances shall be published. 
Copies hereof shall be served upon the parties. 


(No. 6084) 


HASTINGS POTATO GROWERS ASSOCIATION v. SAM PASEKOFF COM- 
PANY. PACA Docket No. 7459. Decided August 17, 1959. 


Breach of Contract—Burden of Proof 


As respondent failed to establish by a preponderance ‘of the evidence a 
breach of the contract on the part of complainant, respondent is ordered 
to pay to complainant the amount due. 


Mr. William C. Hutchison, Sr., of Sanford, Florida, for complainant. Mr. 
A. N. Brockway, of Pittsburgh, Pennsylvania, for respondent. Miss 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
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tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
By formal complaint filed on October 20, 1958, complainant seéks 
to recover the sum of $385.55, alleged to be the balance of the 
purchase price of a carload of potatoes sold and delivered to 
respondent in May 1958. 

A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent on November 
17, 1958. On the same date, a copy of the report of investiga- 
tion was served upon complainant’s representative. Respondent 
filed an answer to the complaint on December 22, 1958, denying 
liability and alleging that complainant failed to deliver potatoes 
in accordance with contract specifications. 

Since the amount involved in this proceeding is less than $500, 
the shortened method of procedure provided for in the rules of 
practice is being followed. Pursuant to such procedure, com- 
plainant filed an opening statement on January 14, 1959. Re- 
spondent’s answering statement was received on February 12, 
1959. Complainant filed a statement in reply on February 25, 
1959. 


FINDINGS OF FACT 


1. Complainant, Hastings Potato Growers Association, is a 
corporation whose address is Hastings, Florida. 


2. Respondent is a partnership composed of Sam Pasekoff 
and Harold J. Pasekoff, doing business as Sam Pasekoff Com- 
pany, whose address is 401 Catanzaro Building, 2018 Smallman 
Street, Pittsburgh 22, Pennsylvania. At the time of the trans- 
action here involved, respondent was licensed under the ‘act. 


8. On or about May 23, 1958, in the course of interstate com- 
merce, complainant sold to respondent a carload of U. S. No. 1, 
Size A, Sebago potatoes, in new burlap bags, for a total invoice 
price of $932.50, delivered Pittsburgh, Pennsylvania. 


4. The contract was negotiated by the brokerage firm of C. H. 
Robinson, Inc., Pittsburgh, Pennsylvania. The broker issued 
a Broker’s Standard Memorandum of Sale on May 23, 1958. 

5. Complainant shipped on May 23, 1958, from loading point 
at East Palatka, Florida, to respondent at Pittsburgh, Penn- 
sylvania, in car WFE 72304, 200 100-pound bags and 320 50- 
pound bags of new Sebago potatoes, which had been inspected 
and were certified as U. S. No. 1, Size A, on that date. 

6. The potatoes arrived at Pittsburgh, Pennsylvania, on or 
about May 27, 1958. The shipment was accepted by respondent 
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and the potatoes were partially unloaded for sale. Upon dis- 
covering wet bags in the car, respondent requested an inspection 
by the Railroad Perishable Inspection Agency, which inspection 
was made at 11:35 A. M. on May 28. The report of this inspec- 
tion disclosed the following: 


“Partially unloaded, 14 out ... Many visible sacks in all 
layers spotted now wet stained, discolored, due to decay. 
No floor rack protection. 

“Sacks well filled and tied. 

Potatoes—F lorida—New Spring Crop, Sebago type. Good 
quality. Well formed and shaped. Jackets well set. 
Good color. Clean with some showing enlarged len- 
ticels. Medium to large in size. Few show old cracks, 
growth or handling injury. 

“Firm, crisp, mature. 

50+ Lot: 2 to 6%, average 3.6%, Bacterial Soft Rot 
decay found. 100+ Lot: None to 5%, average 1.6%, 
Bacterial Soft Rot decay found.” 


7. Respondent, through the broker and thereafter by telegram, 
notified complainant of the decay found in the potatoes at destina- 
tion and that the potatoes would be handled to the best advantage 
for complainant’s account. 

8. Respondent disposed of the potatoes in car WFE 72304 and 
rendered an account sales to complainant, remitting to complain- 
ant the sum of $546.95, or $385.55 less than the original invoice 
price. 

9. The formal complaint was filed on October 20, 1958, which 
was within 9 months from accrual of the cause of action. 


CONCLUSIONS — 


Under the terms of the contract in this case, as indicated by 
the Broker’s Standard Memorandum of Sale, the potatoes were 
warranted by complainant to meet the U. S. No. 1 grade upon 
delivery at destination. Respondent apparently received notice 
of arrival of the shipment in the early morning of May 27, 1958, 
and the car was opened for the market of that day. After 
removal of a portion of the load, wet sacks were discovered and 
respondent obtained an inspection by the Railroad Perishable 
Inspection Agency. According to the report of this inspection, 
made the following day, with one-half of the potatoes remaining 
in the car, there were many visible sacks in all layers showing 
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discolored spots and wet stain, due to decay. In the 50-pound 
sacks there was an average of 3.6 percent of Bacterial Soft Rot 
decay, and in the 100-pound sacks there was an average of 1.6 
percent Bacterial Soft Rot decay. Respondent contends that this 
percentage of decay shows that the potatoes were not U. S. No. 1 
on arrival. 

The inspection by the Railroad Perishable Inspection Agency 
was made some 28 to 30 hours after respondent had access to 
the car of potatoes, and after one-half of the load had been re- 
moved from the car. The inspection, therefore, covered only 
half of the shipment. We do not think an inspection made 
under the foregoing conditions is sufficient to establish the con- 
dition of the potatoes upon arrival at Pittsburgh. The inspection 
certificate shows the temperatures of the commodity to be 65° 
at the top and 62° at the bottom. This is rather high tempera- 
tures for new potatoes, which are generally known to be highly 
perishable. 


Since respondent accepted the carload of potatoes and alleges 
that complainant breached the contract by failing to deliver 
potatoes which conformed to the terms of the contract, the 
burden is upon respondent to prove the alleged failure to make 
good delivery, as well as the damages sustained by the respondent 
as a result of the alleged breach of contract. From the evidence 
before us, we conclude that respondent has failed to establish 
by a preponderance of the evidence that the potatoes here in- 
volved were not U. S. No. 1 upon arrival. In view of this con- 
clusion, it is unnecessary to discuss the question of damages. 
Respondent’s failure to pay complainant the full purchase price 
of $932.50 for the carload of potatoes was in violation of section 
2 of the act. Since respondent has paid complainant $546.95, 
there remains due and owing to complainant from respondent 
the sum of $385.55. Complainant should be awarded reparation 
in this amount, with interest. 


ORDER 


Within 30 days from the date of this decision, respondent 
shall pay to complainant, as reparation, the sum of $385.55, with 
interest thereon at the rate of 5 percent per annum from June 
1, 1958, until paid. 


Copies hereof shall be served upon the parties. 
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(No. 6085) 


HEYWARD & HODGSON v. LEWIS D. GOLDSTEIN AND/OR LEWIS D. 
GOLDSTEIN FRUIT & PRODUCE CORPORATION. PACA Docket 
No. 6707. Decided August 17, 1959. 


Agent—Undisclosed Principal—Liability 


It is concluded that respondent Lewis D. Goldstein entered into this trans- 
action as an agent for an undisclosed principal, the respondent cor- 
poration, and the respondents are ordered jointly and severally to pay 
to complainant as reparation the sum of $8,021.56. 


Harris, Hammond & Harris, of Philadelphia, Pennsylvania, for complainant. 
Mr. Robert C. Duffy, of Philadelphia, Pennsylvania, for respondents. 
Mr. John C. Chernauskas, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Complainant filed an informal complaint on June 27, 1955, and 
a formal complaint on November 7, 1955. Complainant alleges 
that it entered into a contract with Lewis D. Goldstein wherein 
the latter was to advance complainant the sum of $3,000 and that 
Goldstein was to have the exclusive right to handle and distribute 
all of the watermelons grown by complainant on a specified plot 
of land in the State of Florida and to share in the net profits of 
the venture. Complainant alleges that it grew the watermelons 
as specified in the contract and that Goldstein handled the sale 
and distribution of said melons, but has failed and refused to 
account to complainant for the net proceeds of the sale of the 
melons. Complainant seeks reparation in the amount of $8,834.96, 
which allegedly represents complainant’s share of the amount 
received from the sale of the melons. 

A copy of the report of investigation made by the Department 
was served upon complainant’s attorney on January 6, 1956. 

Copies of the formal complaint and of the report of investiga- 
tion were served upon both respondents on that same date. 
Copies of a supplemental report of investigation were served 
upon both respondents on February 15, 1956, and upon com- 
plainant’s attorney on February 17, 1956. 

Respondents filed an answer on February 13, 1956, in which 
they allege that the contract involved herein was between com- 
plainant and the Lewis D. Goldstein Fruit & Produce Corporation 
and not with Lewis D. Goldstein as an individual. Respondents 
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allege further that complainant violated the contract in that it 
cultivated less than the hundred acres specified in the contract 
and, further, that complainant has failed and refused to account 
for sales of culls. Respondents also denied that the amount alleged 
in the complaint is due complainant. 

An oral hearing was held in Philadelphia, Pennsylvania, on 
July 24, 1956. All parties were represented by counsel. A. R. 
Heyward testified in behalf of complainant. At the conclusion of 
this hearing, it was agreed by the parties that the record in this 
proceeding would be held open to allow the parties to file the 
depositions of other witnesses. On August 22, 1957, complainant 
filed the deposition of Richard C. Heyward. On July 24, 1958, 
respondents filed the depositions of Lewis D. Goldstein, M. J. 
Badler, William M. Beach, and Mrs. William M. Beach. No 
briefs were filed by any of the parties. 


FINDINGS OF FACT 


1. Complainant, Heyward & Hodgson, is a partnership com- 
posed of John Hodgson, A. R. Heyward, and Richard C. Heyward, 
whose address is P. O. Box 310, Ocala, Florida. 

2. Respondent Lewis D. Goldstein is an individual whose 


address is Second and Dock Streets, Philadelphia, Pennsylvania. 
At the time of the transaction involved herein, this respondent 
was not licensed under the act, but was subject to license. 

3. Respondent Lewis D. Goldstein Fruit & Produce Corpora- 
tion is a corporation whose address is Second and Dock Streets, 
Philadelphia, Pennsylvania. At the time of the transaction in- 
volved herein, this respondent was licensed under the act. 

4. On December 26, 1954, complainant and respondent Lewis 
D. Goldstein entered into the following contract: 

“This agreement made this 26th day of December, A.D. 
1954, between JOHN HODGSON, A. R. HEYWARD and 
RICHARD C. HEYWARD, doing business as HEY- 
WARD AND HODGSON, hereinafter referred to as the 
parties of the first part, and LEWIS D. GOLDSTEIN, 
hereinafter referred to as the party of the second part. 
“WITNESSETH: That in consideration of $1.00 and 
other valuable considerations, the receipt of which is 
hereby acknowledged, the parties hereto do hereby mutu- 
ally covenant and agree: 

“1. The parties of the first part do hereby covenant 
and agree to grow in a husband-like manner 100 acres 
of watermelons on the following described property, 
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located in Martin County, State of Florida, more partic- 
ularly described as follows, to-wit: 

“Section 16, Township 38 South, Range 40 East. 

“2. The parties of the first part do hereby declare 
that they have full right, title and interest to use the 
foregoing property for the growing of said watermelons. 

“3. The parties of the first part do hereby grant to 
the party of the second part the exclusive right to handle 
and distribute all of the aforesaid watermelons. The 
party of the second part shall be paid the sum of $40.00 
per car on all F.O.B. sales. This $40.00 shall not be 
deducted from the $3,000.00 hereinafter referred to. 
The party of the second part shall be entitled to 8% 
for any consigning that the said party of the second 
part shall do. 

“4, The party of the second part shall contribute to 
the growing of the aforesaid watermelons, the sum of 
$3,000.00, $1,000.00 of which is payable upon the sign- 
ing of this contract, the receipt of which is hereby 
acknowledged, and the balance of which shall be paid 
as it is needed. This $3,000.00 shall be paid back to 
the party of the second part as the crop is sold. 

“5. It is further agreed by the parties of the first 
part that the party of the second part shall be entitled 
to 25% of the net profit of this mutual business venture 
after all expenses are paid. 

“6. Time is the essence of this contract. 

“7. This contract shall be binding upon the heirs, 
legal representatives and assigns of the parties hereto. 

“IN WITNESS WHEREOF, the parties hereto have 
affixed their hands and seals this 26th day of December, 
A. D. 1954. 


“(s) R. M. Chapman (s) A. R. Heyward - (SEAL) 
(s) Harry P. Schillanski (s) Richard C. Heyward (SEAL) 


Witness as to Heywards Doing business as Hey- 
ward and Hodgson 


(s) Lewis D. Goldstein (SEAL) 


Witnesses as to Lewis Goldstein” 


In negotiating and executing this contract, Lewis D. 
Goldstein acted for and on behalf of an undisclosed principal, 
said principal being respondent Lewis D. Goldstein Fruit & 
Produce Corporation. 
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6. Pursuant to the contract, Goldstein advanced complainant 
$3,000. 

7. Complainant cultivated approximately 90 acres of water- 
melons. During May and June 1955, the majority of these 
watermelons were harvested and then distributed and sold by 
the Growers Marketing Service, Leesburg, Florida, who turned 
over to Goldstein net proceeds from the sale of the melons total- 
ing $14,976.91. Complainant sold some of the culls, for which 
it received net proceeds of $413. 

8. The following expenses were incurred by complainant in 
growing and harvesting the watermelons involved herein: 


Lime and Spreading Service $ 689.50 
Fertilizer 
Insecticide 
Hoes 
Scratcher Feet 
Aerial Dusting 
Seeds 
Demurrage 
Freight on Seeds 
Bulldozing to Dam Creek 
Repairs to Truck 
Repairs to Tractor 
Repairs to Spray Machine 
Bolts for Tractor ‘ 
Labor 1,440.00 
Rent for Land—5% Gross Proceeds of 
$15,389.91 759.50 


Total $8,500.57 


9. The following expenses were incurred by Lewis D. Gold- 
stein in growing, harvesting, and shipping the watermelons: 


Thompson Bros.—hauling to and loading 

freight cars ' $1,237.00 
Indian River Supply Co. for spray machine 338.87 
To Don Williams to pay inspection of 6 cars 

at $12 per car or $72, plus $31.15 labor 103.15 
Inspection of 11 cars at $12 per car, plus $13 

for labor in loading 145.00 


Total $1,824.02 


10. The following are amounts paid by Goldstein to com- 
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plainant or its farm manager, Wm. Beach, which were applied 
by complainant to labor and other expenses arising from the 
farming operation. These expenses are separate and apart from 
those of complainant listed in Finding of Fact No. 8. 


Check dated April 8, 1955 $ 500.00 
Check dated May 12, 1955 300.00 
Check dated May 14, 1955 170.00 
Sum given to Wm. Beach on May 5, 1955, 

to pay for some labor 50.00 


Total $1,020.00 


11. Under the terms of the contract, the parties’ propor- 
tionate share of the proceeds derived from the sale of the water- 
melons is as follows: 

Income—Held by Goldstein $14,976.91 
Held by complainant 413.00 


$15,389.91 
Expenses—complainant $8,500.57 
Goldstein Finding of 
Fact No. 9 1,824.02 


Finding of Fact No.10 1,020.00 


11,344.59 


Net Profit $ 4,045.32 


25% due Goldstein $ 1,011.33 
Amount due Goldstein 
25% of Net Profit $ 1,011.33 
Advance 3,000.00 
Commission for selling melons 100.00 
Expenses 2,844.02 


Total due Goldstein $ 6,955.35 
Total due complainant $- 8,021.56 


12. The informal complaint was filed on June 27, 1955, which 
was within 9 months after the accrual of the cause of action. 


CONCLUSIONS 


The first question involved here is to determine whether re- 
spondent Lewis D. Goldstein entered into the contract involved 
herein as an individual or as an agent acting for and on behalf 
of respondent Lewis D. Goldstein Fruit & Produce Corporation. 
The contract which is set forth in Finding of Fact No. 4 has 
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been admitted by the parties. It is Goldstein’s contention that 
he signed this contract as the agent of the corporation of which 
he was president. Complainant, on the other hand, alleges that 
it dealt with Goldstein as an individual and further that at the 
time the contract was executed there was no reference or in- 
dication that the corporation was involved. 

In analyzing the evidence of record with regard to this issue, 
our attention is first directed to the contract itself. The contract 
was signed “Lewis D. Goldstein.” There is no reference to the 
corporation either in the body of the contract or at the place 
provided for the signatures. However, the contract is specific 
in regard to complainant being a business entity composed of 
three individuals doing business as Heyward & Hodgson. The 
testimony of M. J. Badler, one of respondent’s witnesses, is also 
enlightening on this point. Badler testified that he was Gold- 
stein’s partner in this watermelon deal. When specifically asked 
if it was not the Goldstein corporation which was his partner 
he replied: 


“Well, I don’t know whether he was incorporated or not. 
I can’t tell you that. You will have to ask Lewis. I 
was a partner to Lewis Goldstein.” 

“Q. You made a deal with Lewis D. Goldstein personally. 
“A. That is right.” 

In spite of the above, Goldstein still contends that he acted as 
agent of the corporation. In support of his position, Goldstein 
points out that all the checks issued by him pursuant to the 
contract were drawn on the corporation’s bank account. Since 
the license records of the Department, of which we take official 
notice, indicate that he was the President of the corporation and 
in fact its only officer at the time the contract was executed, 
considerable weight should be given to his contention and the 
fact that corporation checks were used. 

After considering the above circumstances relating to Gold- 
stein’s actions as an individual and also the actions of the cor- 
poration, it is our conclusion that Goldstein entered into this 
transaction as an agent for an undisclosed principal, Lewis D. 
Goldstein Fruit & Produce Corporation, and that both respond- 
ents are proper parties to this proceeding. The liability of an 
agent and his undisclosed principal under these circumstances 
was discussed thoroughly in John C. Lester Co. v. Victory Dist. 
et al., 11 A.D. 376 (1952), wherein we stated: 

“An undisclosed principal is bound by contracts and con- 
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veyances made on his account by an agent acting within 
his authority. Restatement, Agency §186. An agent 
purporting to act upon his own account, but in fact 
making a contract on account of an undisclosed principal 
is a party to the contract. Restatement, Agency §322. 
If an agent makes a contract in his own name, while 
acting on behalf of an undisclosed principal, the third 
party, upon discovery of the name of the principal, 
may hold him liable under the contract. Restatement, 
Agency §§186, 190 et seq. . . . Joinder of principal and 
agent in these proceedings is not uncommon. See for 
example, La Rosa & Ray v. Kliene Lindsay Fruit Com- 
pany and/or Sun Glo Fruit and Produce Company 
and/or Sun Valley Grape Distributors, PACA Docket 
No. 5011, decided January 30, 1952. See also Joseph 
Denunzio Fruit Company v. Associated Fruit Distribu- 
tors of California and the Red Lion Packing Company, 
79 F. Supp. 117 (S.D. Cal. 1948), involving an appeal 
from a decision of the Secretary under the act.” 


A further issue involved here is Goldstein’s contention that 
complainant breached the contract because it failed to farm the 
100 acres required by the contract. Goldstein claims that only 
40 to 50 acres were put to watermelons. Several of the witnesses 
testified to this issue and many of their statements are con- 
flicting. From the evidence of record we are unable to ascertain 
exactly the acreage cultivated, but it appears to have been be- 
tween 90 and 100 acres. While there may have been a breach 
of the contract on the part of complainant as to acreage, in view 
of the uncertainty as to exact acreage cultivated, no damages 
can be computed. Moreover, no damages are claimed by re- 
spondents. ; 

The final problem to be resolved is to determine the parties’ 
proportionate share of the proceeds received from the sale of 
the watermelons. The contract provided that Goldstein was 
to advance complainant $3,000, which sum was to be returned to 
him as the melons were sold. It further provides that Goldstein 
was to receive $40 per car on all f.o.b. sales and 8 percent on 
any consigned cars he handled and, finally, that Goldstein is 
entitled to 25 percent of the profit after all expenses are paid. 
The watermelons in question were marketed by the Growers 
Marketing Service of Leesburg, Florida, and, therefore, Gold- 
stein is not entitled to the $40 per car or 8 percent commission. 
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The parties are agreed that Goldstein is entitled to $100 com- 
mission for melons he did market. Growers Marketing Service 
sold 19 cars and one truckload of the melons and turned over to 
Goldstein net proceeds of $14,876.91. This sum is presently in 
Goldstein’s possession. 

Both complainant and Goldstein have submitted the expenses 
which they allege were incurred in this operation. However, 
each of the parties is claiming the other’s expenses are incorrect 
in that they are too high or were never really expended on this 
operation. The record contains considerable conflicting testimony 
concerning these expenses; however, after a thorough analysis 
of the testimony and evidence, it is our conclusion that the ex- 
penses which can be properly attributed to the operation in- 
volved here are those set forth in Findings of Fact Nos. 8, 9, 
and 10. In arriving at these expenses, we have attempted to 
reconcile the conflicting testimony and conflicting exhibits to do 
away with claimed expenses which we found to be in duplicate 
or which were part of another larger itemized expense. We 
also have considered and refused to allow certain of the claimed 
expenses when the parties failed or were unable to prove they 
were incurred as a result of the watermelon deal involved here. 

There was considerable testimony at the hearing concerning 
the disposition of culls. The parties are agreed that under 
their arrangement, complainant was to dispose of and account 
for these culls. There is testimony to the effect that many culls 
were left on the field to rot. The record is clear that in some 
instances this circumstance was caused by actions of the com- 
plainant and, in other instances, by actions of Goldstein. In any 
event, no evidence was submitted by which we could establish a 
value for these culls and since both complainant and Goldstein 
were at fault in causing this situation, we will omit the culls, 
with one exception, from the considerations involved here. The 
one exception is the admission of complainant that it sold certain 
of the culls and received net proceeds in the amount of $413. 

Using the figures previously discussed, we made the calcula- 
tions set forth in Finding of Fact No. 11 to show the propor- 
tionate shares of the proceeds due complainant and Goldstein. 
The amount due complainant is $8,021.56, being the difference 
between the sum of $14,976.91 held by Goldstein and $6,955.35 
due Goldstein under the contract. 

Although respondents were properly joined as parties in this 
proceeding and each is liable for the amount due complainant, 
they had the right to request that complainant make an election 
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as to which respondent it desired to hold liable. Respondents 
did not do so. Failure of either respondent to request an election 
at any stage of this proceeding constituted a waiver of such 
remedy. Accordingly, the order should be issued against both 
respondents. John C. Lester v. Victory Dist. et al., supra. 

It is concluded that the failure of respondents to pay to com- 
plainant the amount due under the contract, said amount being 
$8,021.56, is a violation of section 2 of the act. Reparation in that 
amount, with interest, should be awarded complainant against 
both respondents, jointly and severally. Of course, payment of 
a total of $8,021.56, with interest, will discharge the claim of 
complainant. 


ORDER 


Within 30 days from the date of this order, respondent Lewis 
D. Goldstein and respondent Lewis D. Goldstein Fruit & Produce 
Corporation, jointly and severally, shall pay to complainant, as 
reparation, $8,021.56, with interest thereon at the rate of 5 
percent per annum from July 1, 1955, until paid. 





(No. 6086) 





SAMUEL S. VENER COMPANY v. MILTON SCHOENBURG AND/OR 
LIPUMA-ROCK COMPANY. PACA Docket No. 7179. Decided 
August 17, 1959. 


Agent—New Agreement—Dismissal 





As respondent Schoenburg acted as complainant’s agent, this respondent 
cannot be held for payment of the shipment. It is also concluded that 
there was a breach of warranty on the part of complainant as to the 
condition and quality of the commodity and that the parties then entered 

into a new agreement. The complaint is dismissed. 





. Charles Chorna, of Los Angeles, California, for complainant. Respond- 
ents pro se. Mr. John S. Griffin and Mr. Gilbert A. Horn, Presiding 
Officers. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed with the Department on June 
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3, 1957. The formal complaint was filed October 16, 1957. 
Complainant alleges that on or about May 16, 1957, he sold to 
respondent Milton Schoenburg one carload of U.S. No. 1 grade 
lettuce for an agreed purchase price of $864, and that sub- 
sequently respondent Lipuma-Rock agreed to accept the carload 
of lettuce involved herein by a certain date, but failed to do so. 
Complainant seeks reparation in the sum of $864 from either 
respondent. 

The Department’s report of investigation was served upon 
complainant on November 12, 1957. The formal complaint and 
the Department’s report of investigation were served upon re- 
spondent Lipuma-Rock Company on November 8, 1957, and upon 
respondent Schoenburg on November 12, 1957. 

Respondent Schoenburg filed an answer on November 27, 1957, 
in which all of the principal allegations of the complaint are 
denied. Schoenburg alleged that he acted as a broker for com- 
plainant and that the lettuce was billed to him by complainant 
only as a matter of convenience to complainant. Respondent 
Lipuma-Rock filed an answer to the formal complaint on Novem- 
ber 27, 1957, in which all of the principal allegations of the 
complaint are denied. It is alleged that following arrival of 
the shipment this respondent agreed to attempt to resell the 
lettuce and complainant promised to protect this respondent 
from any losses. 

The Department prepared a supplemental report of investiga- 
tion which was served upon complainant on April 28, 1958, upon 
respondent Schoenburg on April 28, 1958 and upon respondent 
Lipuma-Rock on April 25, 1958. 

An oral hearing was held in Detroit, Michigan, on October 22, 
1958. The deposition of Samuel S. Vener was offered in behalf 
of complainant. Respondent Lipuma-Rock was represented by its 
lettuce buyer, Abe Franzblau, who testified and offered certain 
exhibits in its behalf. On January 6, 1959, a further oral hearing 
was held in Los Angeles, California. Here Milton Schoenburg 
appeared pro se and testified and offered certain exhibits in his 
own behalf. Complainant was represented by counsel who of- 
fered certain exhibits in complainant’s behalf. 


FINDINGS OF FACT 


1. Complainant is an individual, Samuel S. Vener, doing 
business as the Samuel S. Vener Company, whose address is 
1840 Harrison Avenue, National City, California. 
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2. Respondent Milton Schoenburg is an individual whose 
address is Post Office Box 1296, Studio City, California. At 
the time of the transaction involved herein, this respondent was 
licensed under the act. 

8. Respondent Lipuma-Rock Company is a partnership com- 
posed of Nicholas J. Zerillo and George H. Rock whose address 
is 91-93 Detroit Produce Terminal, Detroit, Michigan. At the 
time of the transaction involved herein, this respondent was 
licensed under the act. 


4. On or about May 16, 1957, in the course of interstate com- 
merce, Milton Schoenburg, as agent for complainant, sold to 
Lipuma-Rock Company one carload of lettuce at $1.25 per carton, 
f.o.b. National City, California, to be shipped to Lipuma-Rock 
Company, Detroit, Michigan. Pursuant to authority given by 
Samuel S. Vener, Schoenburg represented to Lipuma-Rock Com- 
pany that the lettuce would arrive in Detroit in fine quality and 
condition. 

5. In accordance with an agreement between Milton Schoen- 
burg and Samuel S. Vener Company, and for their convenience, 
the latter firm was to ship the lettuce to Schoenburg, Detroit, 
Michigan, and invoice Schoenburg at $1.20 per carton, plus 
precooling, or a total of $864, and Schoenburg would invoice the 
buyer. This arrangement was for the purpose of permitting 
Vener to charge a selling commission to the grower and at the 
same time pay Schoenburg a selling commission on the lettuce. 
Under the arrangement Vener would tell Schoenburg the price 
at which the lettuce was to be sold, and they would then agree to 
show the lettuce as being sold to Schoenburg at a price 5¢ a 
carton less. 

6. On May 16, 1957, complainant shipped car SFRD 11336, 
containing 640 cartons of lettuce to Milton Schoenburg, Detroit, 
Michigan. The lettuce in car SFRD 11336 was inspected on 
May 16, 1957, at shipping point by the United States Department 
of Agriculture and found to be “Average 43% hard, 49% firm 
and 8% fairly firm. In most cartons no decay, in many cartons 
4%, averaging 1% for the lot. Defect within tolerance. Grade 
U.S. No. 1.” 

7. On May 16, 1957, Samuel S. Vener Company sent Milton 
Schoenburg an invoice for $864. The same day, Schoenburg 
sent Lipuma-Rock Company an invoice in the amount of $896, 
and also diverted the carload of lettuce to Lipuma-Rock Company. 

8. Car SFRD 11336 arrived at Detroit, Michigan, on May 
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24, 1957, a Friday. On that day, at the request of Lipuma-Rock 
Company, the car was inspected by the United States Department 
of Agriculture. The inspection certificate reads as follows: 


“Temperature of product: At doorway Top 55 degrees 
F. Bottom 46 degrees F. 

Quality: Fairly well trimmed, clean to fairly clean, 
wrapper leaves good green color. Average 73 or more 
hard or firm heads. Grade defects average 7% chiefly 
insect damage and broken midribs. 

Condition: From 3 to 9 heads per carton, average ap- 
proximately 20% damaged, including 10% seriously 
damaged by Tipburn. In most samples 1 to 3 heads per 
carton, some none, average 7% damaged by Rib Dis- 
coloration. In most samples 2 to 6 heads per carton, 
some none, average approximately 14% decay, chiefly 
Bacterial Soft Rot, mostly advanced, some in some early 
stages, affecting compact portion of heads. 

Grade: Now fails to grade U.S. No. 1 only account of 
Condition factors.” 


9. On May 24, 1957, Lipuma-Rock Company advised Milton 
Schoenburg of the results of the inspection. On the same date 
this information was sent by Schoenburg to Samuel S. Vener. 

10. On May 24, 1957, Samuel S. Vener called Lipuma-Rock 
Company and talked to Abe Franzblau, this respondent’s lettuce 
buyer, about car SFRD 11336. Franzblau told Vener that the 
lettuce was no good and to please take the car out, that Lipuma- 
Rock could not handle it. After much discussion, it was agreed 
between Vener and Franzblau that Lipuma-Rock would sell this 
lettuce and that Vener would protect this respondent from any 
loss. 

11. On May 29, 1957, after there had been some minor rise in 
the price of lettuce at Detroit, Lipuma-Rock Company opened 
car SFRD 11336 and again had it inspected. The inspection 
which was made by the, Department of Agriculture showed 
“approximately 65% decay, Bacterial Soft Rot, mostly advanced, 
some in early stages, affecting compact portion of heads.” The 
car was then abandoned to the carrier on the same day and 
complainant was advised of this action. No payment was made 
by either respondent to complainant on the lettuce in car SFRD 
11336. 

12. The formal complaint was filed on October 16, 1957, which 
was within 9 months after the alleged cause of action accrued. 





PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 18 A.D. 934 


CONCLUSIONS 


The first issue to be decided in this proceeding is whether 
Milton Schoenburg purchased the carload of lettuce from Samuel 
S. Vener Company (hereinafter called Vener) and then sold it 
to Lipuma-Rock Company (hereinafter called Lipuma-Rock) or 
whether he was merely acting as selling agent for Vener. There 
is testimony and documentary evidence that the lettuce was 
sold by Vener to Schoenburg. An invoice was prepared showing 
the sale, and a draft on Schoenburg was attached. The bill of 
lading was made out showing Schoenburg as the consignee in 
Detroit. Notwithstanding all of this evidence, it is concluded 
that Schoenburg was merely the selling agent of Vener. 

Lipuma-Rock’s lettuce salesman testified that he had always 
regarded Schoenburg as Vener’s broker, and had dealt with him 
as such. Schoenburg also testified that he considered himself 
a broker for Vener. He said that it was Vener who called him 
and asked him to sell Vener’s lettuce; that Vener took him 
around in the Chula Vista area before the lettuce was harvested 
and showed him where the crops were growing; and that an 
agreement was then made that Schoenburg would sell lettuce 
for Vener. Schoenburg further testified that he sold a total of 
three carloads of lettuce to Lipuma-Rock Company; that in 
each instance he immediately informed Vener, who told him 
what price to charge; and that the sales price was then adjusted 
to give him (Schoenburg) a five or ten cent commission. The 
arrangement to show the lettuce as being sold to Schoenburg 
was made so that Vener could assess a selling charge against 
the grower of the lettuce and not have to absorb Schoenburg’s 
commission. With respect to the lettuce involved herein, the 
invoice price by Vener to Schoenburg was 5 cent per carton less 
than the invoice price to Lipuma-Rock. We are inclined to 
believe this testimony. 

As Schoenburg was acting as Vener’s selling agent, and Vener 
was fully aware of the name and location of the real purchaser 
of the lettuce, Schoenburg cannot be held for payment of the 
lettuce. See Clowes & Philbrook v. Roe Wholesale Fruit & Pro- 
duce 18 A.D. 817, 822; Cleveland Vegetable Market Co. v. Simon 
Seigel Co. 9 A.D. 718, 717-718. 

Having determined that Schoenburg was the selling agent for 
Vener in this transaction, the next question is whether Schoen- 
burg warranted the lettuce to be of “fine quality and condition” 
upon arrival in Detroit, and if so whether he was authorized 
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by Vener to make such a warranty. That the warranty was 
made is established by substantial evidence. The testimony of 
Lipuma-Rock’s lettuce buyer was that he was approached by 
Schoenburg and told that Vener would have some “prime quality 
lettuce, head lettuce.” Schoenburg testified that he represented 
the lettuce to be of fine quality and condition and that this war- 
ranty applied to the lettuce upon arrival. 


Schoenburg was questioned in detail by the presiding officer 
as to whether the warranty which he made was authorized by 
Vener. His answer was “That is correct.” Counsel for Vener 
was present at the hearing and questioned Schoenburg as to 
this warranty, but did not change his testimony. As the record 
now stands it contains no evidence to refute Schoenburg’s state- 
ment that he was authorized to make this warranty, and the 
statement must therefore be accepted. It is concluded that 
Schoenburg as selling agent of Vener warranted the lettuce would 
be of fine quality and condition on arrival in Detroit and that 
this warranty was authorized by Vener. 

There is left for consideration the question of whether there 
was a breach of this warranty based upon the inspection that 
was made of the lettuce when it arrived in Detroit on May 24, 
1957. The inspection certificate showed that from three to nine 
heads per carton, average approximately 20 percent, were dam- 
aged, including 10 percent seriously damaged by tipburn, and 
that approximately 14 percent contained bacterial soft rot, 
mostly in advanced stages. Franzblau testified that the previous 
carload which had been received from complainant was poor 
lettuce and that they lost money on it, but that it only had ap- 
proximately 2 percent rot. Obviously, the lettuce in car SFRD 
11836 was not of fine quality and condition on arrival at Detroit 
as warranted by complainant. It is fundamental that where 
there is a material breach of warranty, the purchaser is not 
required to accept and pay for the merchandise which was ordered. 
See Rala Singh Farms v. American Fruit & Produce Co. 16 A.D. 
660, 664; Wesco Foods Co. v. Kantro Co. 15 A.D. 499, Anonymous 
14 A.D. 71, 75; James & Buckly v. Hecht Produce Co. 12 A.D. 
168, 173. 

Some question was raised’ as to whether the lettuce was 
damaged in transit. It is not clear from the record that the 
damage was caused by transit conditions, but in any event the 
transit risk was on the seller under the warranty of fine quality 
and condition on arrival. 
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Complainant contends that on May 24 when he talked to 
Franzblau, he made a new agreement whereby Lipuma-Rock was 
to accept the car and open it on May 27 and that complainant 
was to make an allowance of from twenty to thirty cents per 
carton. As the car was not opened until May 29, complainant 
contends that Lipuma-Rock breached this supplemental agree- 
ment and should pay the original invoice price to Schoenburg 
of $864. 

Franzblau emphatically denies that he made any such agree- 
ment with complainant. He testified at the Detroit hearing that 
he told complainant to take the carload away, that he could not 
use it, and that he thought the lettuce to be in such poor condition 
on May 24 that it could not be sold for enough to cover the 
freight charges. He testified that he agreed to handle the lettuce 
cnly upon a promise by complainant to protect Lipuma-Rock 
from all losses. He stated that he did not open the car until 
May 29, because there had been no improvement in the market 
between May 24 and May 27, and that the market did improve 
somewhat on the 28th and 29th of May. 

We are inclined to believe the testimony of Franzblau. It 
seems unlikely that he would have accepted the lettuce with an 
indefinite statement as to the allowances that would be made 
when the carload showed an average of 14 percent soft rot on 
May 24, and knowing that a weekend would intervene before 
he could dispose of the lettuce. It is concluded that a new agree- 
ment was made between complainant and Lipuma-Rock Company 
cn May 24, whereby Lipuma-Rock Company would handle the 
carload for complainant and would be protected by complainant 
from all losses. 

On May 29, when the car was opened, it was found that the 
lettuce contained 65 percent decay and it was then abandoned 
to the carriers and complainant was so notified. _ 

On the basis of all of the evidence, we conclude that complain- 
ant has not sustained his burden of proving the allegations in 
the complaint. Accordingly, the complaint should be dismissed 
as to both respondents. 


ORDER 
The complaint is hereby dismissed. 
Copies hereof shall be served upon the parties. 


a i ie” ee 
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(No. 6087) 


SouZA BROTHERS PACKING COMPANY v. UNITED FRUIT AND PRO- 
DUCE COMPANY. PACA Docket No. 7285. Decided August 
18, 1959. 


Terms of Sale—Insufficient Evidence— 
Dismissal 


Both parties failed to sustain the burden of proving its contentions as 
to the terms of the sale. Respondent accepted the produce and is liable 
for the reasonable value of the produce in the absence of evidence as 
to the terms of the sale. However, it is concluded that the shipment 
had no commercial value and the complaint is dismissed. 

Complainant pro se. Golbus & Golbus, of Chicago, Illinois, for respondent. 
Mr. John C. Chernauskas, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed August 2, 1957, and the formal 
complaint was filed March 13, 1958. Complainant seeks an 
award of reparation in the amount of $1,472, which is alleged 
to be the total purchase price of two carloads of lettuce sold to 
and accepted by respondent in May 1957. 

A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent on April 17, 1958. A copy of the report of investiga- 
tion was served upon complainant on April 21, 1958. 

Respondent filed an answer on May 8, 1958, denying the 
material allegations of the complaint. It is alleged that the 
lettuce was not in suitable shipping condition when shipped. 
Respondent requested an oral hearing. 

On May 29, 1958, respondent filed a counterclaim for $1,800, 
which amount is alleged to be the loss sustained by reason of the 
lettuce not being in suitable shipping condition. Respondent’s 
motion for leave to file the counterclaim was granted by the 
Presiding Officer. Complainant filed a reply to the counterclaim 
on June 18, 1958, denying the allegations therein. 

An oral hearing was held at St. Louis, Missouri, on October 
24, 1958. Complainant was not represented at the hearing and 
no evidence was offered on its behalf. Respondent was represented 
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by counsel and Louis Lerner testified for respondent. Both 
parties filed briefs. 


FINDINGS OF FACT 


1. Complainant, Souza Brothers Packing Company, is a cor- 
poration whose address is Post Office Box 405, Santa Maria, 
California. At the time of the transactions involved herein, 
complainant was licensed under the act. 

2. Respondent is a partnership composed of Louis Lerner, 
Rose Lerner, Donald Lerner, Carol Susan Lerner, Robert Lerner, 
Abe Fine, and Harry Fine, doing business as United Fruit and 
Produce Company, whose address is 55-57-59 Produce Row, St. 
Louis, Missouri. At the time of the transactions involved herein, 
respondent was licensed under the act. 


3. On or about May 15, 1957, in the course of interstate com- 
merce, complainant sold to respondent, through respondent’s 
buying representative, Edward J. Pryor, two carloads of Iceberg 
type lettuce, PFE 60228 and PFE 45684, at $1 per carton, f.o.b. 
Santa Maria, California, plus a precooling charge of $96 per car. 


4. The lettuce in each car was federally inspected at shipping 
point and certified as grade U.S. No. 1, Standard Pack. The 
certificate covering the lettuce in car PFE 60228 states: “Defects 
average within tolerance, including 2% soft and 1% decay.” 
The certificate covering the lettuce in car PFE 45684 reads: 
“Defects average within tolerance, including 1% soft and 1% 
decay.” Complainant advised Pryor of the grade of each car. 


5. On May 15, 1957, Pryor sent respondent a telegram read- 
ing in part as follows: 


“TODAY FROM SOUZA BROTHERS PFE 60228 SPRI 
WABASH STANDARD TWO PERCENT SALT FIRST 
STATION ONE PERCENT THEREAFTER FANS 
ON 640-2 SOUZA BRAND CARTONS LETTUCE 
WEIGHTS AVERAGE 48-50 DOLLAR COOLING .15 
THIS TERMINAL QUALITY GOOD COLOR CLEAN 
DRY NO DEFECTS EASILY GRADING USONE GET- 
TING ANOTHER TOMORROV ...” 


6. Car PFE 60228 was shipped on May 15, 1957, and car 
PFE 45684 was shipped the next day. Pursuant to Pryor’s 
order, complainant billed both cars to respondent at St. Louis, 
Missouri. On May 18, 1957, respondent ordered both carloads 
diverted to C. Basil Company, Chicago, Illinois. The cars ar- 
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rived at Chicago on or about May 21, 1957, and C. Basil Company 
ordered Federal inspection of both shipments. 

7. The inspection certificate covering the lettuce in car PFE 
60228 states that the inspection was made at 2:20 p.m., May 21, 
1957, and was restricted to the product in the two upper layers 
of the load. The temperature of the product in the doorway 
was 39° at both the top and bottom. Grade defects averaged 6 
percent, chiefly broken midribs. As to condition and grade the 
certificate states: 





“Condition: From 2 to 5 heads per carton, average 
approximately 15% damaged by Tipburn. 
From 1 to 5 heads per carton, average ap- 
proximately 12% damage by Aphids oc- 
curring on head leaves. From 1 to 5 
heads per carton, average approximately 
12% decay, Bacterial Soft Rot, mostly 
early, some in advanced stages, affecting 
2 outer head leaves to one half compact 
portion of the head. Remainder fresh and 
crisp. 





“Grade: Now fails to grade U.S. No. 1 only account 
of condition factors.” 


















8. The inspection of the lettuce in car PFE 45684 was made 
at 2:30 p.m., May 22, 1957, and was restricted to the two upper 
layers. The temperature of the product in the doorway was 41° 
at the top and 46° at the bottom. Grade defects averaged 8 
percent, chiefly mechanical damage. The condition and grade 
were as follows: 


“Condition: In most samples 1 to 4 heads per carton, 
none, average approximately 6% damage 
by Rib Discoloration. Most samples none, 
many 2-or 3 heads per carton, average 3% 
damage by Tipburn. Most samples none, 
many 1 or 2 heads per carton, average 2% 
damage by reddish to brown discoloration 
following bruising. Most samples from 1 
to 5 heads per carton, some none, average 
approximately 10% decay, chiefly Bacterial 
Soft Rot, mostly in early stages affecting 

1 to 3 outer head leaves, many advanced 
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stage affecting up to 14 of head. Re- 
mainder fresh and crisp. 


“Grade: Now fails to grade U.S. No. 1 only ac- 
count condition factors.” 


9. Immediately following each inspection, respondent advised 
Pryor by telegram of the results of the inspection and told him 
that the deterioration was abnormal and to have the shipper 
make other disposition. Pryor so advised complainant. On May 
24, respondent wired complainant: 


“RE 45684 CAR RELEASED BY PURCHASER TO 
OUR AGENT CHICAGO IN ERROR. WE HAVING 
OUR AGENT RELEASE CAR TO YOU FOR YOUR 
DISPOSITION. ACCORDING FEDERAL INSPEC- 
TION WIRED ED PRYOR THIS CAR DEFINITELY 
ABNORMAL DETERIORATION THEREFORE NOT 
SUITABLE SHIPPING CONDITION. UNLESS TAKE 
BACK CAR AND MAKE OTHER DISPOSITION WE 
FORCED TO ABANDON CAR TO CARRIER AC- 
COUNT IMPOSSIBLE SELL OR CONSIGN AND 
HAVING NO COMMERCIAL VALUE. ADVISE.” 


Complainant replied by wire the same day: 


“RE 45684 TAKING CAR BACK AND SELLING TO 
ACCOUNT OF WHOM IT MAY CONCERN AND 
HOLDING YOU ACCOUNTABLE FOR ANY LOSS” 


10. On or about May 24, 1957, complainant diverted both 
carloads to Fry Distributing Company, Chicago, Illinois, to sell. 
On May 28, both loads were abandoned to the carrier. 

11. Complainant sent respondent an invoice on each carload 
in the amount of $736. No payment has been made by respond- 
ent to complainant on account of the two carloads. 

12. The informal complaint was filed on August 2, 1957, 
which was within 9 months after the alleged causes of action 
accrued. 


CONCLUSIONS 


It appears to be complainant’s position that the two carloads 
of lettuce were sold to respondent solely on the basis on an in- 
spection of the lettuce by respondent’s buying agent, Edward 
J. Pryor, or his inspector, and that, since there are no war- 
ranties in a sale on this basis, respondent is liable for the agreed 
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purchase prices totaling $1,472. Respondent denies that Pryor 
or his inspector inspected the lettuce prior to the sale. Re- 
spondent claims that complainant warranted or represented the 
lettuce to Pryor as averaging 48 to 50 pounds per carton, ter- 
minal quality, good color, clean, dry, no defects, easily grading 
U.S. No. 1; that these warranties were breached by complainant; 
that respondent accepted the lettuce by diverting to a prospective 
customer in Chicago, thereby becoming liable for the purchase 
prices; but that respondent is entitled to damages of $1,800 
resulting from the breach of warranties. 

The evidence indicates the contracts involved herein were 
negotiated by Pryor and Irving Souza, manager of complainant. 
No evidence was submitted by complainant at the oral hearing 
either by witnesses or by depositions. Nor did respondent present 
the testimony of Pryor. The testimony of Lerner concerning 
the terms of sale is entitled to little weight, since he was not 
present at the time of sale. Respondent relies upon Pryor’s 
telegram of May 15, 1957, but the statements therein as to 
weight and quality of the lettuce purchased could have been based 
solely upon his own inspection. 

The report of investigation includes several letters to the 
Department from the parties and Pryor which contain statements 
as to the terms of sale. For example, Pryor stated that Irving 
Souza said he would always stand behind anything that com- 
plainant shipped and that the lettuce in question was purchased 
on the basis of the federal shipping point inspection certificates. 
These letters are not sufficient evidence to support the contentions 
of either party as to the terms of sale. Accordingly, it must be 
concluded that complainant and respondent have failed to sustain 
the burden of proving their contentions as to such terms. 

Since respondent admittedly accepted both carloads, it is liable 
for the reasonable value of the lettuce in the absence of any 
evidence as to the terms of sale. The evidence shows that neither 
respondent nor complainant was able to dispose of the lettuce 
and it was subsequently abandoned by complainant to the car- 
rier. The indication is that the lettuce had no commercial value 
and it is so concluded. 

In view of the foregoing, the complaint and counterclaim should 
be dismissed. 


ORDER 


The complaint and counterclaim are hereby dismissed. 
Copies hereof shall be served upon the parties. 
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(No. 6088) 


SAWYER FRUIT AND VEGETABLE Co. v. PHOENIX PIE Co. PACA 
Docket No. 7322. Decided August 19, 1959. 


Contract—Failure to Prove—Dismissal 


Since complainant failed to sustain its burden of proving the disputed 
contract, the complaint is dismissed. 


Mr. Leslie C. Hardy, of Phoenix, Arizona, for complainant. Marks & 
Marks, of Phoenix, Arizona, for respondent. Mr. John S. Griffin, Pre- 
siding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed October 21, 1957. A formal 
complaint naming Phoenix Pie Co. and Orange Empire Coop. 
as co-respondents was filed December 23, 1957. On March 20, 
1958, an amended formal complaint was received naming the 
Phoenix Pie Co. as respondent. Complainant alleges that it 
sold to respondent 4,000 30-pound tins of frozen cherries at a 
price of 13¢ per pound, that although the cherries were tendered 
to respondent according to the contract, respondent refused and 
failed to accept the cherries or make any payment thereon, and 
that by reason of such action complainant suffered damages of 
$3,900, which it seeks as reparation. 


A copy of the report of investigation made by the Department 
was served upon complainant on June 9, 1958. <A copy of the 
formal complaint and a copy of the report of investigation were 
served upon respondent on June 10, 1958. Respondent filed an 
answer on June 30, 1958, denying that it entered into a contract 
with complainant to purchase cherries or that it purchased any 
cherries from complainant. 


An oral hearing was held at Phoenix, Arizona, on November 
24, 1958. Both parties were represented by counsel. Four 
witnesses testified for complainant and it introduced into evidence 
nine exhibits. The president of respondent corporation testified 
for respondent and introduced into evidence one exhibit. Briefs 
were filed by both parties. 
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FINDINGS OF FACT 


1. Complainant, Sawyer Fruit and Vegetable Co., is a cor- 
poration whose address is Post Office Box 176, Bear Lake, 
Michigan. 

2. Respondent, Phoenix Pie Co., is a corporation whose 
address is 801 West Washington Street, Phoenix, Arizona. At 
the time of the alleged transaction involved herein, respondent 
was not licensed under the act, but was subject to license. 


3. Sometime prior to July 17, 1957, a representative of Victor 
D. Bendel Company of Chicago, Illinois, called Robert W. Mc- 
Donald, respondent’s president, and asked if respondent was 
interested in cherries. McDonald told him he had from 6 to 8 
months’ supply on hand and was not interested. 


4. On or about July 17, 1957, Victor D. Bendel Company sent 
a sales memorandum indicating a sale by complainant to Orange 
Empire Coop. and Phoenix Pie Company of “4000—30+# tins 
120,000#% Frozen RSP Montmorency Cherries, 5x1, Grade A 
1957 Crop and Pack,” at a price of 13 cents per pound. 


5. Upon receiving the sales memorandum, respondent’s 
president, Robert W. McDonald, destroyed it. 


6. Upon receiving a copy of the sales memorandum from the 
Victor Bendel Company, complainant prepared an invoice dated 
August 10, 1957, to “Orange Empire Coop.” and “Phoenix Pie 
Co.” covering “4000 30# tins Frozen RSP Cherries 5x1 F.O.B. 
Bear Lake, Mich. @ 13¢ a lb. $15,600.00.” This was mailed to 
respondent. 


7. After sending the invoice described in Finding of Fact 
6, complainant placed 4,000 cans of cherries in the warehouse of 
the Northern Gold Storage under the name of Phoenix Pie Co. 
Upon expiration of 30 days free storage, Phoenix Pie Co. was 
billed for the storage charges. 


8. All correspondence,, invoices or other documents received 
by respondent from complainant or the Victor D. Bendel Com- 
pany were destroyed by respondent’s president, and respondent 
did not answer any of the correspondence or respond to the 
receipt of any of the documents sent to him by either complain- 
ant or Victor D. Bendel Company. 

9. Following the filing of an informal complaint with the 


Department, complainant sold the 4,000 30% tins of cherries 
which it had placed in storage at the Northern Cold Storage to 
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Johnston Pie Company on February 20, 1958, at the price of 
1034 cents per pound, or a total of $12,900. 


10. The storage charges which accrued on the 4,000 tins of 
cherries, described in Finding 4, following the 30-day free 
storage and until February 20, 1958, when they were sold to the 
Johnston Pie Company, amounted to $1,200. 

11. On March 18, 1958, respondent made a purchase of 1,300 
30% tins “ROGER’S R.S.P. Cherries (39,000#)” at 13¢ per 
pound, totalling $5,070, from Roger’s Food Products, through 
Perrin C. Miller & Co., frozen food brokers at Los Angeles, 
California. This was the only purchase of cherries made by 
respondent between July 17, 1957, and March 18, 1958. 


12. The informal complaint was filed on October 21, 1957, 
which was within 9 months after the alleged cause of action 
accrued. 


CONCLUSIONS 


There is only one issue in this proceeding and that is whether 
a contract for the sale by complainant and the purchase by 
respondent of 4,000 30-pound tins of frozen cherries was ne- 
gotiated by Victor D. Bendel Company on or about July 17, 1957. 
Complainant contends and respondent denies there was such a 
contract. 

At the oral hearing complainant submitted in evidence in 
support of its contention various documents, including a copy of 
the standard memorandum of sale received from the broker 
(Finding of Fact No. 4), a copy of the invoice sent by complain- 
ant to respondent (Finding of Fact No. 6), and copies of various 
letters signed by Charles H. Schumann of Victor Bendel Company 
and addressed to respondent. Frieda Baldaccini, secretary and 
treasurer of complainant, testified that she sent to respondent 
the invoice, with the inspection certificate covering the cherries 
in question, and also the draft for the purchase price and the 
warehouse receipt. She testified further that none of these 
documents was returned by respondent and nothing was heard 
from respondent concerning them. 


Robert W. McDonald, respondent’s president, testified that 
sometime prior to July 17, 1957, someone from the Victor D. 
Bendel Company, presumably Charles H. Schumann, telephoned 
him and asked if he were interested in purchasing frozen cherries, 
and he (McDonald) replied that he had a 6 to 8 month’s supply 
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on hand and he was not interested at that time. The witness 
admitted that he subsequently received the broker’s sales memo- 
randum and several letters from Schumann and that he threw 
them in the wastepaper basket. He was unable to recall or he 
denied receiving any other documents from complainant. Mc- 
Donald testified further that he uses between 2,500 and 3,000 
tins of cherries a year and that the only purchase of cherries 
made by respondent after July 17, 1957, was on March 18, 1958, 
at 13 cents per pound. He also testified that he purchased 
cherries only through local brokers and that he had never pur- 
chased any commodities through Victor D. Bendel Company or 
from complainant. Upon inquiry of the Presiding Officer, Mc- 
Donald testified that Orange Empire Coop. is a grocery store 
cooperative with its main office in Riverside, California, and a 
branch in Phoenix and that respondent had never had any deal- 
ings with the cooperative other than purchasing a few items 
such as sugar. 


Complainant had the burden of proving by a preponderance 
of the evidence its contention that McDonald agreed in a tele- 
phone conversation with the broker’s representative to purchase 
the cherries involved herein. In addition to the broker’s memo- 
randum of sale and respondent’s failure to object to such memo- 
randum, complainant’s contention is supported by an unverified 
letter addressed to the Department from Victor D. Bendel, dated 
June 24, 1957. It is not clear, however, that Victor D. Bendel 
participated in the telephone conversation with McDonald. Also, 
the record does not contain the testimony of the representative 
of the broker who spoke with McDonald on or about July 17, 
1958. ‘Neither Bendel nor Schumann appeared at the hearing. 
McDonald appeared and testified at the hearing that he did not 
agree over the telephone to purchase the cherries involved. 
Circumstantial evidence introduced by respondent at the hearing 
supports this testimony. In the light of all the evidence, it is 
concluded that complainant has failed to sustain the burden of 
proving the disputed contract. Empire Foods, Inc. v. Fir Grove 
F'arm, 16 A.D. 202. The complaint should be dismissed. 


ORDER 
The complaint is hereby dismissed. 


Copies of this order shall be served upon the parties. 
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(No. 6089) 








HOLLANDALE MARKETING ASSOCIATION v. PAUL E. MARY. PACA 
Docket No. 7677. Decided August 20, 1959. 






Failure to Pay—Default 






Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 






Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 






Decision by Thomas J. Flavin, Judicial Officer 








PRELIMINARY STATEMENT 





This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed May 1, 1959. The formal 
complaint was filed May 21, 1959. Complainant seeks an award 
of reparation in the amount of $1,292, which is alleged to be 
the purchase price of a truckload of onions sold by complainant 
to respondent on or about October 30, 1958. 


A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent on June 5, 1959. A copy of the report of investiga- 
tion was served upon complainant on June 6, 1959. 

At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Notwithstanding such notice, 
respondent has not filed an answer. The issuance of an order 
is, therefore, authorized without further procedure. _ 





















FINDINGS OF FACT 





1. Complainant, Hollandale Marketing Association, is a cor- 
poration whose address is Hollandale, Minnesota. 

2. Respondent is an individual, Paul E. Mary, whose address 
is 207 Poydras Street, New Orleans, Louisiana. At the time of 
the transaction involved herein, respondent was licensed unde 
the act. 
3. On or about October 30, 1958, in the course of interstate 
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commerce, complainant sold to respondent a truckload of onions 
for a purchase price of $1,292, delivered New Orleans, Louisiana. 

4. On or about October 30, 1958, complainant shipped by 
truck from Hollandale, Minnesota, to respondent at New Orleans, 
Louisiana, onions meeting the specifications of the contract. 
Respondent accepted the onions. 

5. The purchase price of the truckload of onions is $1,292, 
no part of which has been paid by respondent to complainant. 

6. The formal complaint was filed May 21, 1959, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Respondent’s failure to pay to complainant the purchase price 
of the truckload of onions is in violation of section 2 of the act. 
Complainant should be awarded reparation in the amount of 
$1,292, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,292, with interest thereon 
at the rate of 5 percent per annum from December 1, 1958, until 
paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 6090) 


DAN H. MILLER v. MANN Bros. Propuce, INc. PACA Docket 
No. 7674. Decided August 20, 1959. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 





PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 18 A.D. 951 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed November 3, 1958. The formal 
complaint was filed May 21, 1959. Complainant seeks an award 
of reparation in the amount of $795, which is alleged to be the 
balance of the purchase price of a truckload of potatoes sold by 
complainant to respondent on or about February 3, 1958. 

A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on May 29, 1959. <A copy 
of the formal complaint and a copy of the report of investigation 
were served upon respondent on June 1, 1959. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the 
facts alleged in the complaint. Notwithstanding such notice, 
respondent has not filed an answer. The issuance of an order 
is, therefore, authorized without further procedure. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of John F. Miller 
and Dan H. Miller, doing business as Dan H. Miller, whose ad- 
dress is R.F.D. No. 2, St. Anthony, Idaho. 

2. Respondent, Mann Bros. Produce, Inc., is a corporation 
whose address is 148 Pacific Avenue, Salt Lake City, Utah. 
At the time of the transaction involved herein, respondent was 
licensed under the act. 

3. On or about February 3, 1958, in the course of interstate 
commerce, complainant sold to respondent 400 100-pound sacks 
of potatoes at $2.30 per sack or for a total purchase price of 
$920, f.0.b. Parker, Idaho. 

4. On or about February 5, 1958, potatoes meeting the specifi- 
cations of the contract were loaded on a truck furnished by 
respondent at Parker, Idaho. Respondent thereafter transported 
the potatoes to San Antonio, Texas. Respondent accepted the 
potatoes. 

5. The total purchase price of the truckload of potatoes is 
$920. Respondent has paid complainant $125 on account, leaving 
a balance due of $795. 
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6. The informal complaint was filed November 3, 1958, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal 
complaint constitutes a waiver of oral hearing and an admission 
of the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c)). 


Respondent’s failure to pay to complainant the balance of the 
purchase price of the truckload of potatoes is in violation of 
section 2 of the act. Complainant should be awarded reparation 
in the amount of $795, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $795, with interest thereon 
at the rate of 5 percent per annum from March 1, 1958, until 
paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 6091) 


MUSKEGON CO-OPERATIVE CELERY GROWERS ASSN. v. PAUL E. 
Mary. PACA Docket No. 7693. Decided August 20, 1959. 
Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed April 10, 1959. The formal 
complaint was filed May 29, 1959. Complainant seeks an award 
of reparation in the amount of $200, which is alleged to be the 
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balance of the purchase price of a truckload of celery sold by 
complainant to respondent on or about August 26, 1958. 

A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on June 24, 1959. On the 
same date a copy of the formal complaint and a copy of the 
report of investigation were served upon respondent. 

At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint. Notwithstanding such notice, respondent has not filed 
an answer. The issuance of an order is, therefore, authorized 
without further procedure. 


FINDINGS OF FACT 


1. Complainant, Muskegon Co-operative Celery Growers Assn., 
is a corporation whose address is 190 Wood Street, Muskegon, 
Michigan. 

2. Respondent is an individual, Paul E. Mary, whose address 
is 207 Poydras Street, New Orleans, Louisiana. At the time of 
the transaction involved herein, respondent was licensed under 
the act. 

3. On or about August 26, 1958, in the course of interstate 
commerce, complainant sold to respondent a truckload of celery 
for a purchase price of $1,005, delivered New Orleans, Louisiana. 

4. On or about August 26, 1958, complainant shipped by 
truck from Muskegon, Michigan, to respondent at New Orleans, 
Louisiana, celery meeting the specifications of the contract. 
Respondent accepted the celery. ' 

5.. The purchase price of the truckload of celery is $1,005. 
Respondent has paid complainant $805 on account, leaving a 
balance due of $200, no part of which has been paid by respond- 
ent to complainant. 

6. The informal complaint was filed April 10, 1959, which 
was within 9 months after the cause of atcion accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint, as provided in the rules of practice (7 CFR 47.8(c)). 

Respondent’s failure to pay to complainant the balance of 
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the purchase price of the truckload of celery is in violation of 
section 2 of the act. Complainant should be awarded reparation 
in the amount of $200, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $200, with interest thereon 
at the rate of 5 percent per annum from October 1, 1958, until 
paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 6092) 


WHITTENBURG & ALSTON v. S. & H. PACKING Co., INc. PACA 
Docket No. 7312. Decided August 24, 1959. 


Purchase After Inspection—Liability 


It is concluded that respondent purchased the tomatoes after inspection 
by its agent, that no warranties as to condition were made at the 
time of purchase, and that respondent is liable to complainant for the 
contract price. 


Complainant and respondent, pro se. Mr. John S. Griffin, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
The formal complaint was filed May 12, 1958. Complainant al- 
leges that it sold to respondent 500 crates of tomatoes for a 
total price of $1,800; that respondent has failed, neglected and 
refused to pay for the tomatoes; and that by reason of this 
fact complainant seeks as reparation the purchase price of $1,800. 

A copy of the complaint and the Department’s report of in- 
vestigation were served upon respondent on June 9, 1958. On 
June 10, 1958, complainant was served with a copy of the report 
of investigation. 

Respondent filed an answer on June 23, 1958, in which it is 
denied that the tomatoes shipped by the complainant were of the 
kind, quality and grade specified in the contract. Respondent 
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alleges that the tomatoes were “guaranteed to be frost-free with 
no chill whatsoever in the fruit.” Respondent requested an oral 
hearing. 


An oral hearing was held at Los Angeles, California on May 
5, 1959. No one appeared for complainant, but a deposition of 
one of the partners of complainant and documents attached to 
the complaint were received in evidence on its behalf. Respond- 
ent’s secretary-treasurer appeared and testified on behalf of 
respondent. Neither party was represented by counsel and no 
briefs were filed. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Wallace D. 
Alston and Gene Whittenburg, doing business as Whittenburg 
& Alston, whose address is Post Office Box 724, Laredo, Texas. 

2. Respondent, S. & H. Packing Co., Inc., is a corporation 
whose address is 100914 South San Julian Street, Los Angeles, 
California. At the time of the transaction involved herein, re- 
spondent was licensed under the act. 

3. On or about December 15, 1957, in the course of interstate 
commerce, Sam Berkson, acting on behalf of respondent, pur- 
chased from complainant 500 crates of Texas tomatoes, mature 
green, field run, culls out, at a price of $3.60 per crate for a total 
of $1,800, f.o.b. Laredo, Texas. 

4. On December 15, 1957, at the time of the transaction, 
Berkson called Robert Horwath, Secretary-Treasurer of the S. 
& H. Packing Co., Inc., from complainant’s place of business at 
Laredo and advised Horwath of the availability of the 500 crates 
of tomatoes and the terms under which they could be purchased, 
and stated that approximately 25% of the tomatoes in the 500 
crates would have to be discarded. 

5. The purchase of these tomatoes was made by Berkson after 
inspection of the tomatoes at complainant’s packing establish- 
ment in Laredo, Texas. No warranties were made by complain- 
ant as to the condition of the tomatoes at the time of sale or 
that the tomatoes would ripen. Berkson, acting on behalf of 
respondent, secured and arranged for trucking the tomatoes 
from Laredo, Texas, to Los Angeles, California. 

6. During the evening of December 15, 1957, the 500 crates 
of tomatoes were shipped from Laredo, Texas. The tomatoes 
arrived at Los Angeles, California, on the morning of December 
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18 and were unloaded by respondent and placed in the ripening 
rooms maintained by respondent. 

7. None of the tomatoes which respondent purchased from 
complainant ripened so that they could be sold on the Los Angeles 
market. All of these tomatoes rotted before they ripened and 
were dumped under permits issued by the Los Angeles Depart- 
ment of Health. 

8. Complainant sold tomatoes produced in the same fields as 
those delivered to respondent to purchasers in Texas, Oklahoma 
and Los Angeles, California, and had no complaints from any 
of these purchasers as to the condition or ripening of the tomatoes. 


9. No part of the purchase price of $1,800 has been paid to 
complainant by respondent for the 500 crates of tomatoes which 
were shipped to respondent from Laredo, Texas, on December 
15, 1957. 

10. The formal complaint was filed May 12, 1958, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


The principal issues to be decided in this proceeding are 
whether the tomatoes were sold to respondent upon inspection 
by respondent’s agent, and were any warranties made as to the 
condition or ripening of the tomatoes. There is substantially 
no dispute in the evidence as to the terms of the sale of these 
tomatoes. Both complainant and respondent admitted that the 
terms of sale were “mature green, field run, culls out, no grade 
specified, f.o.b. Laredo, Texas” and that the price was $3.60 per 
crate. There is also no dispute as to the inspection of these 
tomatoes by respondent’s agent, Sam Berkson, at complainant’s 
shed at Laredo, Texas. Complainant contends that Berkson in- 
spected every crate as it was packed and loaded on to the truck. 
Respondent doubts that Berkson inspected every crate, but does 
not deny that he was present at the time the tomatoes were 
being packed; that he was acting as its agent; and that he 
generally inspected the tomatoes to see that they met the terms 
of the contract. Berkson did not testify at the hearing. 


Respondent contends that the tomatoes had been chilled in 
below freezing temperatures and that this was the reason they 
would not ripen. Complainant denies that any warranties or 
representations were made that the tomatoes were free from 
frost. One of complainant’s partners, Gene Whittenburg, pointed 
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out that Sam Berkson had been residing in the Laredo area for 
approximately one month and was well aware of the low tem- 
peratures that had been experienced during December of 1957 
in this area. He added that if the tomatoes had not been subjected 
to such low temperatures he would not have sold them for the 
low price of $3.60 per crate and that Berkson had refused to 
purchase good quality tomatoes from Mexico at $9 per crate. 
Moreover, complainant submitted evidence showing that a sub- 
stantial quantity of tomatoes from the same field from which re- 
spondent’s tomatoes were harvested were sold and shipped to 
other buyers, one of whom was located in Los Angeles, California, 
and that no complaints were received from these other purchasers. 


It has long been held by the Department that where a buyer 
purchases produce on the basis of his own inspection or an in- 
spection by his authorized agent there is no implied warranty as 
to quality or condition. Salinas Valley Vegetable Exchange v. 
C-B Brokerage Company, 13 A.D. 919. 


It is concluded that the purchase of the 500 crates of tomatoes 
involved in this proceeding was made by respondent after in- 
spection by its agent; that the purchase was f.o.b. Laredo, Texas; 


and that no warranties were made at the time of purchase as 
to the condition of the tomatoes. It is further concluded that 
having purchased the tomatoes after inspection, respondent has 
no recourse against the complainant if the tomatoes failed to 
ripen, or were in some other way defective. 


The failure of respondent to pay to complainant the purchase 
price of $1,800 is in violation of section 2 of the act. Complain- 
ant should be awarded reparation in that amount, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,800, with interest thereon 
at the rate of 5 percent per annum from January 1, 1958, until 
paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 
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(No. 6093) 


CELLO VEG. & PRODUCE Co. v. JOHN H. GRANT COMPANY. PACA 
Docket No. 7081. Decided August 27, 1959. 


Petition for Reconsideration—Dismissal 


The order of June 11, 1959, is supported by the facts and the law applicable 
thereto. Complainant’s petition for reconsideration is dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR RECONSIDERATION 
OR REHEARING 

In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
an order was issued June 11, 1959, dismissing the complaint and 
awarding reparation to respondent in the amount of $125, with 
interest. On June 23, 1959, complainant filed a petition for 
reconsideration of the order or, in effect, for rehearing of the 
proceeding. 

Complainant contends that the order of June 11, 1959, is in 
error in concluding that the negotiations of the parties did 
not result in a contractual relationship. It is stated that there 
must have been a predetermined desire to find in favor of 
respondent and, therefore, respondent’s evidence was taken in 
preference to that of complainant. In this connection, complain- 
ant points out several instances where the testimony of John H. 
Grant was accepted over that of H. S. Durniat. 

Our only predetermination, if it can be properly referred to 
as such, was that complainant had the burden of proving the 
allegations of its complaint by a preponderance of the evidence. 
The Presiding Officer, who saw and heard most of the witnesses, 
accepted the testimony of Grant as true in the instances men- 
tioned by complainant and concluded that no contract of sale 
came into existence. We reached the same conclusion. Upon 
reconsideration, it is concliided that the order of June 11, 1959, 
is supported by the facts and the law applicable thereto. Ac- 
cordingly, the petition for reconsideration is dismissed. 

Complainant petitions for rehearing of the proceeding for the 
purpose of presenting further evidence that the peppers in- 
spected at Phoenix, Arizona, on December 14, 1956, were those 
previously shipped to respondent at El Paso, Texas. Such 
evidence would have no bearing on the outcome of this proceeding, 
and, therefore, the petition for rehearing is dismissed. 
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A copy of the petition was not served upon respondent. 
The reparation awarded to respondent in the order of June 11, 
1959, shall be paid within 30 days from the date hereof. 


Copies hereof shall be served upon the parties. 


(No. 6094) 


R. P. DURKIN v. HAROLD V. SELLON. PACA Docket No. 7410. 
Decided August 27, 1959. 


Broker—Resale Authorized—Dismissal 


It is concluded that respondent acted as complainant’s broker, that com- 
plainant authorized respondent to resell the potatoes after they were 
rejected by the purchaser, that respondent remitted the net proceeds 
of the resale to complainant, and that respondent is not indebted to 
complainant in any amount. The complaint is dismissed. 


Shaft, Benson & Shaft, of Grand Forks, North Dakota, for complainant. 


Mr. Leslie L. Bloomhower, of Mason City, Iowa, for respondent. Miss 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed on August 6, 1958, complainant al- 
leges that he sold to respondent 2 carloads of potatoes in April 
1958; that respondent accepted the potatoes in compliance with 
the contract; and that respondent failed to pay the full purchase 
price, but has paid only $882.35, leaving a balance due com- 
plainant of $1,474.17. 

A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent on Septem- 
ber 22, 1958. On the same date, a copy of the report of in- 
vestigation was served upon complainant’s attorneys. Respond- 
ent filed an answer to the complaint on October 9, 1958, specifical- 
ly denying the transaction as alleged in the complaint. Respond- 
ent avers that he acted merely as complainant’s agent and 
broker in the transaction, and indicates that the potatoes were 
rejected at destination because they did not have good color, and 
thereafter, “still acting as the agent for the complainant,” that 
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respondent sold the potatoes in St. Louis at a lower delivered 
price. 

The parties hereto waived an oral hearing and the issues are 
determined in accordance with the shortened method of procedure 
provided for in section 47.20 of the rules of practice. Pursuant 
to such procedure, complainant filed an opening statement and 
brief. Respondent requested that his verified answer and ex- 
hibits be considered as his answering statement, along with 
several additional exhibits and respondent’s reply to complain- 
ant’s brief enclosed therewith. Complainant filed a statement 
in reply. 

FINDINGS OF FACT 


1. Complainant is an individual, R. P. Durkin, whose address 
is Inkster, North Dakota. 

2. Respondent is an individual, Harold V. Sellon, whose ad- 
dress is Nora Springs, Iowa. At the time of the transaction 
involved in this proceeding, respondent was licensed under the act. 

3. On or about April 15, 1958, in the course of interstate 
commerce, complainant sold 2 carloads of potatoes, through 
respondent as broker, to the A. & J. Produce Company, 224 North 
2d Street, Terre Haute, Indiana, which consisted of the follow- 
ing: 720 50-pound bags U. S. No. 2 Red Pontiacs, washed and 
waxed, with sprout inhibiter added, at an agreed price of $4.15 
per hundredweight, for a net delivered price of $1,097.26; and 
360 100-pound bags U. S. No. 1 Red Pontiacs, washed and waxed, 
with sprout inhibiter added, at an agreed price of $4.60 per 
hundredweight, for a net deliered price of $1,259.26. 

4. Respondent issued a confirmation of sale on each carload 
of potatoes and forwarded copies by airmail to the complainant. 
The confirmations showed A. & J. Produce Company, Terre Haute, 
Indiana, as the purchaser and contained the provision, “Broker 
to Invoice Buyer.” 

5. On or about April 15, 1958, complainant shipped 720 50- 
pound bags of U. S. No. 2 potatoes, in car No. FGE 38943, and 
360 100-pound bags of U. S. No. 1 potatoes, in car No. FGE 
57647, to respondent at Minneapolis, Minnesota, for diversion or 
routing to the purchaser. Respondent subsequently diverted 
the 2 cars of potatoes to the A. & J. Produce Company, at Paris, 
Illinois. 

6. Upon arrival of the potatoes at destination, the buyer 
refused to accept them due to a lack of good color, as disclosed 
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by Federal inspections made at destination on April 21, 1958, 
which showed, as to the U. S. No. 1 potatos, “pale red in color and 
somewhat dull in appearance,” and as to the U. S. No. 2 potatoes, 
“pale red in color and dull in appearance.” 


‘7 


7. Respondent, upon instructions from complainant, resold 
the potatoes in St. Louis, Missouri, at a delivered price of $2.75 
per hundredweight for the U. S. No. 1 potatoes, and a delivered 
price of $2.50 per hundredweight for the U. S. No. 2 potatoes. 
Respondent remitted to complainant net proceeds of $513.01 for 
the carload of U. S. No. 1 potatoes, and net proceeds of $369.34 
for the carload of U. S. No. 2 potatoes, or a total of $882.35 


8. The formal complaint was filed on August 6, 1958, which 
was within 9 months after accrual of the alleged cause of action. 


CONCLUSIONS 


Complainant contends that this was a sale of 2 carloads of 
potatoes to the respondent, as purchaser, and submits the bills 
of lading as evidence that the two cars were consigned to re- 
spondent at Minneapolis, Minnesota, at the time of shipment. 
Complainant contends also that respondent “had inspected all 
of the potatoes in our warehouse, looking in each bin, before 
washing and waxing. We had explained to him our method 
of processing the potatoes, which was to wash them, and then 
apply Vestal Wax, to which we added two gallons of artificial 
color ... He had seen the results of our processing and had pur- 
chased nine or ten lots . . . prior to this purchase.” However, 
respondent denied that he ever inspected the washing and waxing 
of the potatoes. He stated that he had been in complainant’s 
warehouse approximately two or three months prior to the 
transaction in question. 


Respondent in his answer specifically denies complainant’s 
version of the transaction and states that he aeted merely as a 
broker in selling the potatoes for complainant. We think the 
evidence supports respondent in this regard. Complainant at- 
tached the two confirmations of sale to the complaint as exhibits, 
and states that he thought the reason respondent sent them was 
because of the reduced price at which the potatoes were pur- 
chased. Complainant at no time made any objection to the terms 
of sale as reflected by the confirmations issued by respondent. 


The following version of what transpired between complainant 
and respondent has not been denied by complainant. Respondent 
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states that on April 11, 1958, complainant called him on the 
telephone and stated that he had some potatoes he wanted to move. 
Respondent stated that he was unable to sell the potatoes for 
complainant at complainant’s price, and that complainant again 
called respondent on April 15 and said he was anxious to sell the 
potatoes and in order to do so, that complainant lowered his 
price. Respondent said he then called the A. & J. Produce Com- 
pany at Terre Haute, Indiana, and that Alex Nasser, of that 
firm, stated that he would buy the potatoes “if they have good 
color.” Respondent says he told Nasser he didn’t know, but 
assumed they would have good color and that he would call 
Durkin and find out. Respondent stated that when he finally got 
Durkin on the telephone and asked if the potatoes had good 
color, telling him that the A. & J. Produce Company would pay 
his price if the potatoes had good color, Durkin said he was 
adding more color to the wax and was adding all they could 
take without staining the sacks, and that they would have good 
color. Respondent says he then told Durkin to ship the potatoes 
to Minneapolis and that respondent would get the car routing 
from the buyer and would divert them on to A. & J. Produce 
Company. Respondent then called the A. & J. Produce Company 
and told them that Durkin was putting more color in the wax 
and that the potatoes would have good color. A. & J. Produce 
Company then directed respondent to have the potatoes routed 
to Paris, Illinois. Respondent further states that upon arrival 
of the potatoes on April 20, the A. & J. Produce Company turned 
them down because of the lack of color. 


Complainant authorized respondent to resell the potatoes after 
they were rejected by A. & J. Produce Company. In the absence 
of any evidence to the contrary, it is assumed that the resale 
was prompt and proper and for the best prices obtainable under 
the circumstances. Having remitted to complainant the net 
proceeds of the resale of the potatoes, we find that respondent 
is not indebted to complainant in any amount. The complaint, 
therefore, should be dismissed. 


ORDER 


The complaint is hereby dismissed. 
Copies of this order shall be served upon the parties. 
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(No. 6095) 


In re E. M. HALL. PACA Docket No. 7359. Decided August 
27, 1959. 


Repeated and Flagrant Violations—Revocation of 
License Held in Abeyance—Consent Order 


If it is found, after opportunity for hearing, that respondent has violated 
the act within three years from the date of this order, his license 
shall be revoked. 


Mr. John C. Chernauskas, for complainant. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
instituted by complaint filed September 4, 1958, by the Director, 
Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It is alleged in the 
complaint that respondent repeatedly and flagrantly violated 


section 2 of the act by failing to pay for produce purchased in 
interstate commerce. 

A copy of the complaint was served upon respondent September 
8, 1958. Respondent filed an answer on September 30, 1958. 
However, upon complainant’s motion for a more specific answer, 
respondent on March 4, 1959, filed an amended answer. Again 
on August 18, 1959, respondent filed another Amended Answer 
and also a Consent to Order Revoking Respondent’s License. In 
this last answer and consent respondent waived oral hearing, 
admitted the allegations of the complaint and agreed and con- 
sented to the issuance of an order revoking his license under 
the act, such admissions and consent being conditioned upon such 
revocation being suspended and not becoming effective unless 
respondent commits another violation of said act during the 
next 3 years following the issuance of such an order. Respond- 
ent’s waiver of oral hearing, admission of the allegations and 
consent were also conditioned upon complainant’s agreeing to 
the issuance of such an order, otherwise the answer of respond- 
ent which was filed on March 4, 1959, was to constitute respond- 
ent’s answer in this proceeding and an oral hearing was requested. 
On August 13, 1959, complainant consented to the issuance of 
such an order. 
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FINDINGS OF FACT 


1. Respondent, Edward M. Hall, is an individual trading as 
E. M. Hall, whose business address is 206 Brokers Building, 364 
South Front Street, Memphis, Tennessee. 

2. Pursuant to the licensing provisions of the act, license 
No. 147543 was issued to respondent September 10, 1953, to 
trade as E. M. Hall. This license has been renewed annually to 
September 10, 1958, but has been under automatic suspension 
since the close of business February 27, 1958, due to respondent’s 
failure to satisfy a reparation award issued against him. 

3. During the period from May 1956 to November 1957, in- 
clusive, in interstate commerce, respondent purchased, accepted, 
and received at Memphis, Tennessee, without complaint from 
various shippers, the following described lots of fruit and vegeta- 
bles but has failed to pay promptly and in full the agreed pur- 
chase prices to the shippers of the said fruit and vegetables, as 
follows: 

A. On or about May 18, 1956, 500 sacks of onions, shipped 
by truck from San Pat Vegetable Co., Inc., Sinton, Texas, at a 
total price of $968.75, delivered Memphis, Tennessee. Respond- 
ent paid the trucking charges of $230.32, leaving a balance due 
of $738.43. 

B. Onor about July 4, 1956, 150 flats of pink tomatoes, shipped 
by truck from Arbor Packers, Sanger, California, at $2.25 per 
flat f.o.b. shipping point, plus 5¢ per flat precooling, or a total 
price of $345. The shipper received a remittance of $115, leaving 
an unpaid balance of $230. 

C. On or about October 2, 1956, 117 lugs of grapes, shipped 
by truck from Barr Packing Company, Sanger, California, for 
a total price of $273.30. Respondent remitted $200, leaving a 
balance unpaid and due the shipper of $73.30. 

D. On or about October 17, 1956, 935 lugs of juice grapes, 
shipped by truck from Valley Fruit Dists., Inc., Victor, California, 
for a total price of $1,540.33. Respondent paid $750, in install- 
ments, leaving an unpaid balance due the shipper of $790.33. 

E. On or about December 31, 1956, and on or about January 
10, 1957, two truckloads of onions from Shewmake Produce Co., 
Greeley, Colorado, for prices of $242.65 and $482.50 f.o.b. ship- 
ping point, respectively. Respondent paid $200 on account, 
leaving a balance due of $525.15. 

F. On or about December 31, 1956, 150 sacks of onions having 
an f.o.b. price of $295, and on or about January 10, 1957, 50 
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sacks of onions having an f.o.b. price of $95, shipped by truck 
by Western Wholesale Produce, Greeley, Colorado. Respondent 
paid only $240 and received credit of $22.50, but has failed and 
refused to pay the balance of $127.50. 

G. On or about January 14, 1957, 360 sacks of potatoes in 
car PFE 90951 from Finks Brokerage Co., Kansas City, Missouri, 
at $4.50 per sack delivered, less brokerage of $36. There was a 
balance of $896.30 due the shipper after deducting freight and 
brokerage. Respondent, by installment payments, reduced the 
unpaid balance due the shipper to $185.19. 

H. On or about March 19, 1957, 100 sacks of onions, shipped 
by truck from Boler Fruit & Vegetable Company, Pharr, Texas, 
at $2.15 per sack delivered. Respondent deducted the sum of 
$50.40 when paying the invoice and this balance remains unpaid. 

I. On or about July 22, 1957, 915 cartons of grapefruit and 
on or about August 3, 1957, 739 cartons of grapefruit, shipped 
by truck from Pioneer Fruit Co., Phoenix, Arizona, for a total 
purchase price of $2,425.85, after deducting brokerage of $165.40. 
Respondent made payments on account totaling $550, leaving 
an unpaid balance of $1,875.85. 

J. Onor about August 28, 1957, 358 boxes of apples, shipped 
by truck from C. C. Nix Produce Co., Edneyville, North Carolina, 
at $5.15 per box f.o.b. shipping point, plus $125.30 for freight, 
or a total price of $1,969. The shipper received payments of 
$675, leaving an unpaid balance due the shipper of $1,294. 

K. On or about September 24, 1957, 600 lugs of grapes, 
shipped by truck from Sam A. Ferrare and James Macchiaroli 
Fruit Co., Lodi, California, at $1.65 per lug f.o.b. shipping point, 
ylus 5¢ per lug precooling, less 5¢ per lug brokerage, or a total 
price of $990. Of this amount only $255 has been paid, leaving 
an unpaid balance due the shipper of $735. 

L. On or about September 24, 1957, 100 lugs of grapes, 
shipped by truck from Youngstown Grapes Distributors, Reed- 
ley, California, at $2.15 per lug f.o.b. shipping point, or a total 
price of $215. The entire amount of of $215 remains unpaid. 

M. On or about October 11, 1957, 190 boxes and 125 4/5- 
bushel cartons of oranges, shipped by truck from Sebring Pack- 
ing Company, Inc., Sebring, Florida, at a total price of $929.63 
f.o.b. shipping point. Respondent has not paid to the shipper 
any part of the agreed price. 

N. On or about November 9, 1957, 340 sacks of potatoes, 
shipped by truck from Nebraska Potato Shippers Inc., Gering, 
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Nebraska, at a total price of $1,347.95 delivered, less freight and 
tax of $350.20, and less brokerage of $34, or a net price of 
$963.75. Respondent has not paid the shipper the agreed price. 


4. On September 10, 1956, in interstate commerce, respondent 
represented to Victor Fruit Growers, Inc., Victor, California, 
that he had been authorized by O. W. Davis Wholesale, Blytheville, 
Arkansas, to purchase 100 lugs of grapes at $1.65 per lug, plus 
8l4 cents a lug for precooling, f.o.b. shipping point, or a total 
price of $168.50, whereas respondent had not been so authorized. 
The shipper, relying on respondent’s representation, shipped the 
grapes but they were not accepted by the purported buyer, result- 
ing in a loss of $168.50. On April 28, 1958, in a reparation 
proceeding under the act (PACA Docket No. 7101, 17 A.D. 394) 
an order was issued awarding this shipper reparation in the 
amount of $168.50, with interest. This reparation award has 
not been paid by respondent. 


5. On or about December 7, 1956, in interstate commerce, 
respondent represented to Robert Fierro, Martinsburg, West 
Virginia, that he had sold for Fierro’s account 600 crates of 
apples to various buyers at $3.25 per crate f.o.b. shipping point; 
that the shipper shipped the aples relying on such reresentations 
but one of the purported buyers refused to take its portion of 
the apples because it had not ordered any apples and another 
purported buyer refused to accept because it had ordered apples 
in tubs; and that the misrepresentations of respondent resulted 
in a loss of $927.60. On June 23, 1958, in a reparation proceeding 
under the act (PACA Docket No. 7061, 17 A.D. 576) an order 
was issued awarding this shipper reparation in the -amount of 
$927.60, with interest. This award has not been paid by re- 
spondent. 

6. During March and April 1957, in interstate commerce, 
respondent purchased and accepted three truckloads of potatoes 
from The Moomaw Company, Bayard, Nebraska, but failed or 
refused to pay the shipper the total amount of $1,325.35 due 
in connection with these three shipments. On January 22, 1958, 
in a reparation proceeding under the act (PACA Docket No. 
7163, 17 A.D. 41) an order was issued awarding this shipper 
reparation in the amount of $1,325.35, with interest. Respondent 
has not paid this award. 

7. On or about September 4, 1957, in interstate commerce, 
respondent negotiated the sale of 125 lugs of grapes by Northern 
California Fruit Company, Victor, California, to buyers in 
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Arkansas and Tennessee for a total price of $225 f.o.b. shipping 
point; that the shipper shipped the grapes but respondent 
diverted the grapes enroute and sold them for the sum of $225, 
but failed and refused to pay this sum to the shipper. On June 
13, 1958, in a reparation proceeding under the act (PACA Docket 
No. 7259, 17 A.D. 573) an order was issued awarding this 
shipper reparation in the amount of $196.25, with interest. 
Respondent has not paid this reparation award. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 3 through 
7 respondent repeatedly and flagrantly violated section 2 of the 
act (7 U.S.C. 499b). Respondent filed an amended answer in 
which he admitted the allegations of the complaint and consented 
to a revocation of his license under the conditions outlined in 
the Preliminary Statement. Complainant has consented to and 
recommended the issuance of such an order. Accordingly, pur- 
suant to section 47.26(b) of the rules of practice such an order 
should be issued. 


ORDER 


Effective on the 11th day after service hereof upon respondent, 
the license of respondent is revoked. Such revocation, however, 
is suspended and shall not become effective unless respondent 
shall be found, after opportunity for hearing, to have, within 3 
years following the effective date of this order, again violated the 
Perishable Agricultural Commodities Act, 1930, as amended. 

This order shall be published and copies hereof shall be served 
upon the parties. 


(No. 6096) 


MILLER & LEWIS FRUIT Co. v. CECIL JONES. PACA Docket No. 
7673. Decided August 27, 1959. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an 
admission of the facts alleged in the complaint. 

Scully & Woltz, of Winchester, Virginia, for complainant. Mr. A. D. 
McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed October 31, 1958. The formal 
complaint was filed May 27, 1959. Complainant seeks an award 
of reparation in the amount of $917.15, which is alleged to be the 
balance of the total purchase price of three truckloads of apples 
which were sold by complainant to respondent during March 
1958. 

A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on May 29, 1959. On the 
same date, a copy of the formal complaint and a copy of the 
report of investigation were served upon respondent. 


At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the facts 
alleged in the complaint. Notwithstanding such notice, respondent 
has not filed an answer. The issuance of an order is, therefore, 
authorized without further procedure. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Max W. Lewis 
and John W. Miller, doing business as Miller & Lewis Fruit Co., 
whose address is 627 North Loudoun Street, Winchester, Vir- 
ginia. 

2. Respondent is an individual, Cecil Jones, whose address is 
Cana, Virginia. At the time of the transactions involved herein, 
respondent was not licensed under the act, but was subject to 
license. 

3. During March 1958, in the course of interstate commerce, 
complainant sold to respondent three truckloads of apples for a 
total purchase price of $1,216.15. 

4. During March 1958, complainant shipped from loading 
point in the State of West Virginia to respondent in Cana, 
Virginia, three truckloads of apples meeting the specifications of 
the contracts. Respondent accepted the shipments of apples. 

5. The total purchase price of the three truckloads of apples 
is $1,316.15. Respondent has paid complainant $299 on account, 
thereby leaving a balance of $917.15 owing to complainant. 
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6. An informal complaint was filed October 31, 1958, which 
was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal 
complaint constitutes a waiver of oral hearing and an admission 
of the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Respondent’s failure to pay to complainant the balance of the 
total purchase price of the three truckloads of apples is in 
violation of section 2 of the Act. Complainant should be 
awarded reparation in the amount of $917.15, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $917.15, with interest thereon 
at the rate of 5 percent per annum from May 1, 1958, until paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 6097) 


LEON MORSE v. JOE Russo FRUIT Co., INc. PACA Docket No. 
7694. Decided August 27, 1959. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer ~ 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed February 12, 1959. The formal 
complaint was filed on May 20, 1959. Complainant seeks an 
award of reparation in the amount of $388.20, which is alleged 
to be the purchase price of a trucklot of apples sold by complain- 
ant to respondent on or about October 9, 1958. 
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A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent on June 24, 1959. On the same date, a copy of the 
report of investigation was served upon complainant. 

At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint. Notwithstanding such notice, respondent has not filed 
an answer. The issuance of an order is, therefore, authorized 
without further procedure. 


FINDINGS OF FACT 


1. Complainant is an individual, Leon Morse, whose address 
is 5164 Peach Ridge Avenue, Grand Rapids, Michigan. 

2. Respondent, Joe Russo Fruit Co., Inc., is a corporation 
whose address is 232-250 East Liberty Street, Louisville, Ken- 
tucky. At the time of the transaction involved herein, respond- 
ent was licensed under the act. 

38. On or about October 9, 1958, in the course of interstate 
commerce, complainant sold to respondent a trucklot of apples 
for $388.20, delivered Louisville, Kentucky. 

4. On or about October 9, 1958, complainant shipped from 
loading point in the State of Michigan to Louisville, Kentucky, 
apples meeting the specifications of the contract. Respondent 
accepted the apples. 

5. The purchase price for the trucklot of apples is $388.20. 
No part of this amount has been paid by respondent to com- 
plainant. 

6. The formal complaint was filed May 20, 1959, which was 
within 9 months after the cause of action accrued. 


€ONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint, as provided in the rules of practice (7 CFR 47.8(c) ). 


Respondent’s failure to pay to complainant the purchase price 
of the trucklot of apples is in violation of section 2 of the act. 
Complainant should be awarded reparation in the amount of 
$388.20, with interest. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $388.20, with interest thereon 
at the rate of 5 per cent per annum from November 1, 1958, 
until paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 










(No. 6098) 












PABLO VIRAMONTES v. JACK BRAUNSTON. PACA Docket No. 


7676. Decided August 27, 1959. 





Failure to Pay—Default 






Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 







Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 







PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed April 1, 1959. The formal 
complaint was filed May 25, 1959. Complainant seeks an award 
of reparation in the amount of $465.30, which is alleged to be 
the purchase price of two truckloads of watermelons, cantaloups, 
and tomatoes sold by complainant to respondent on or about Sep- 
tember 17, 1958. 

A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent on June 8, 1959. A copy of the report of investiga- 
tion was served upon complainant on June 13; 1959. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute an admission of the facts alleged in the complaint. 
Notwithstanding such notice, respondent has not filed an answer. 
The issuance of an order is, therefore, authorized without further 


procedure. 
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FINDINGS OF FACT 


1. Complainant is an individual, Pablo Viramontes, whose 
address is 618 West Missouri Street, E] Paso, Texas. 


2. Respondent is an individual, Jack Braunston, whose ad- 
dress is 4304 Manchester Street, El] Paso, Texas. At the time 
of the transaction involved herein, respondent was not licensed 
under the act but was subject to license. 

3. On or about September 17, 1958, in the course of interstate 
commerce, complainant sold to respondent two truckloads of 
watermelons, cantaloups, and tomatoes for a total purchase price 
of $465.30. 

4. On or about September 17, 1958, complainant shipped 
from loading point in the State of New Mexico to respondent at 
El Paso, Texas, watermelons, cantaloups, and tomatoes meeting 
the specifications of the contract. Respondent accepted the melons 
and tomatoes. 

5. The total purchase price of the two truckloads of melons 
and tomatoes is $465.30, no part of which has been paid by 
respondent to complainant. 

6. The formal complaint was filed May 25, 1959, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal 
complaint constitutes an admission of the facts alleged in the 
complaint, as provided in the rules of practice (7 CFR 47.8(c)). 


Respondent’s failure to pay to complainant the total purchase 
price of the truckloads of watermelons, cantaloups, and tomatoes 
is in violation of section 2 of the act. Complainant should be 
awarded reparation in the amount of $465.30, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $465.30, with interest thereon at 
the rate of 5 per cent per annum from October 1, 1958, until 


paid. 
The facts and circumstances shall be published. 
Copies hereof shall be served upon the parties, 
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(No. 6099) 






IRVIN DETHLEFSEN, INC. v. PAUL E. MAry. PACA Docket No. 
7698. Decided August 28, 1959. 






Failure to Pay—Default 






Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 



































Mr. T. C. Curry, Grower-Shipper Vegetable Association of Central Cali- 
fornia, Salinas, California, for complainant. Mr. A. D. McCollum, Pre- 
siding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 





PRELIMINARY STATEMENT 


This is a reparation proceeding under the Persishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed December 22, 1958. The formal 
complaint was filed April 27, 1959. Complainant seeks an award 
of reparation in the amount of $200, which is alleged to be the 
balance of the purchase price of a carload of lettuce sold by 
complainant to respondent on or about August 19, 1958. 

A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent on June 26, 1959. A copy of the report of investiga- 
tion was served upon complainant on June 29, 1959. 

At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice (7 CFR 47.8(c)), failure 
to file an answer would constitute an: admission of the facts al- 
leged in the complaint. Notwithstanding such notice, respondent 
has not filed an answer. The issuance of an order is, therefore, 
authorized without further procedure. 


FINDINGS OF FACT 


1. Complainant, Irvin Dethlefsen, Inc., is a corporation whose 
address is Watsonville, California. 

2. Respondent is an individual, Paul E. Mary, whose ad- 
dress is 207 Poydras Street, New Orleans, Louisiana. At the 
time of the transaction involved herein, respondent was licensed 
under the act. 
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3. On or about August 19, 1958, in the course of interstate 
commerce, complainant sold to respondent a carload of lettuce 
for a purchase price of $977.50, f.o.b. Watsonville, California. 

4. On or about August 19, 1958, complainant shipped from 
Watsonville, California, to respondent at New Orleans, Louisiana, 
lettuce in car PFE 300857 meeting the specifications of the 
contract. Respondent accepted the lettuce. 

5. The purchase price of the carload of lettuce is $977.50. 
Respondent has paid complainant $877.50 on account, leaving a 
balance due of $100. 

6. The informal complaint was filed December 22, 1958, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint, as provided in the rules of practice. 

Respondent’s failure to pay to complainant the balance of the 
purchase price of the car of lettuce is in violation of section 2 
of the act. Complainant should be awarded reparation in the 
amount of $100, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $100, with interest thereon at 
the rate of 5 percent per annum from September 1, 1958, until 
paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 6100) 


ROLL PACKING HOUSE v. BRACKER VEGETABLE SALES COMPANY. 
PACA Docket No. 7288. Decided August 28, 1959. 


Delayed Billing—Purchase After Inspection—Liability 


The evidence shows that these transactions were sales as contended by 
complainant and not delayed billing transactions as contended by re- 
spondent. Respondent is liable to complainant for the balance of the 
contract price. 
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Mr. John H. Whitney, of La Mesa, California, for complainant. Mr. G. V. 
Weikert, of Los Angeles, California, for respondent. Mr. John S. Grif- 
fin, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A formal complaint was filed on January 28, 1958, in which it 
is alleged that respondent purchased from complainant five lots 
of tomatoes during the month of September 1957 and that re- 
spondent accepted delivery of the tomatoes, but paid only $6.354.73 
of the full invoice price of $11,364.80. Complainant seeks re- 
paration for the balance of $5,010.07. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on March 31, 1958. Re- 
spondent was served with a copy of the complaint and a copy of 
the report of investigation on April 3, 1958. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on March 31, 1958. Respond- 
ent was served with a copy of the complaint and a copy of the 
report of investigation on April 3, 1958. 


Respondent filed an answer to the complaint on May 16, 1958, 
in which he denies all of the substantive allegations in the com- 
plaint. 


An oral hearing was held at Los Angeles, California, on 
January 29, 1959, at which both parties were represented by 
counsel. Two witnesses testified for the complainant and two 
witnesses testified for the respondent.. Numerous exhibits were 
offered by each. Briefs were filed by both parties. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Fritz Roll and 
Carl Roll, doing business as Roll Packing House, whose address 
is Post Office Box 485, Chula Vista, California. 


2. Respondent is an individual, Joseph G. Bracker, doing 
business as Bracker Vegetable Sales Company, whose business 
address is 12341 Viewcrest Road, Studio City, California. At 
the time of the transactions involved herein, respondent was 
licensed under the act. 
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8. During the early part of September 1957, respondent went 
to complainant’s packing house at San Ysidro, California, and 
discussed with Victor de Llamas, complainant’s packing house 
manager, the purchase of tomatoes which complainant was pack- 
ing. Respondent was accompanied on this trip by Ben Eisen- 
berg, an employee of respondent, who was also present during 
the conversations. 


4. At the time of this visit respondent was informed by de 
Llamas that no inspectors were available at the Roll Packing 
House, and that if respondent wished to have the tomatoes in- 
spected before he purchased them he would have to provide his 
own inspector. He quoted respondent the prices that tomatoes 
were bringing at that particular time. He further explained 
that all tomatoes which were sold by the complainant were sold 
“at shed” and that the only consignments that were made were 
to Los Angeles or nearby cities, and that these consisted of 
tomatoes that were not sold or shipped during the day. It was 
agreed between the respondent and de Llamas that Ben Eisen- 
berg, respondent’s employee, would inspect all of the tomatoes 
which the respondent purchased prior to their being shipped. 


5. Within 2 or 3 days following this visit, respondent called 
de Llamas on the telephone and ordered a truckload of tomatoes, 
specifying the color of the tomatoes. The price of $1.75 was 
agreed upon and on September 19, 1957, 1,236 flats of tomatoes 
were sold to Bracker Vegetable Sales Company, 1,036 of which 
were billed at a price of $1.75 and 200 of which at a price of 
$1.50, making a total of $2,113 for these tomatoes. These toma- 
toes were inspected by Ben Eisenberg prior to the time that 
they were sold to the respondent. On October 2, 1957, respond- 
ent paid complainant the full invoice price of $2,113 for these 
tomatoes. 


6. Following the first transaction, which occurred on Septem- 
ber 19, 1957, respondent would telephone into the Roll Packing 
House and discuss with His employee Ben Eisenberg the condi- 
tion of the tomatoes which were being packed. Thereafter, he 
would negotiate with de Llamas for the purchase of tomatoes 
until the price was agreed upon. The following sales of tomatoes 
were made in the course of interstate commerce by the complain- 
ant to the respondent subsequent to September 19, 1957, at 
prices agreed upon between de Llamas and respondent: 
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Lot Number of Flats Price Invoice 
Number Date of Tomatoes’ Per Flat Price 
315 September 23, 1957 1,276 $1.85 $ 2,360.60 
319 September 24, 1957 1,197 1.85 2,214.45 
325 September 24, 1957 1,138 1.75) 
115 1.90) 2,210.00 
326 September 27, 1957 1,281 1.75 2,241.75 
327 September 28, 1957 1,301 1.75 2,276.75 
328 September 29, 1957 1,316 1.75 2,303.00 
$13,606.55 


7. During the time that each of the lots described in Finding 
6 were packed and loaded for shipment, Ben Eisenberg rejected 
any tomatoes which his inspection led him to believe were not 
of proper quality and condition. Prior to shipment, each lot was 
inspected by him and received his approval. Each lot of toma- 
toes was loaded into trucks for shipment under the direction 
of Eisenberg, which trucks were selected by either respondent 
or Eisenberg. 

8. In addition to selecting the trucks upon which shipment 
was made, respondent paid the freight, and specified the destina- 
tion and consignee to which the tomatoes would be shipped. On 
occasion respondent directed the shipment to other markets 
while the tomatoes were enroute, or after they had arrived at 
Chicago, Illinois. 

9. Invoices for each of the lots of the tomatoes described 
in Finding 6 were prepared by complainant and mailed to re- 
spondent’s business address. After several shipments had been 
made without payment from respondent, de Llamas requested 
that respondent pay for the tomatoes. Thereafter, on September 
26, 1957, respondent delivered a check to complainant in the 
amount of $4,000. § 

10. The tomatoes covered by lot 315, which were purchased 
on September 23, 1957, and on lot 319, which were purchased on 
September 24, consisting of 1,276 and 1,197 flats, respectively, 
were sent by respondent to the Dan Dee Produce Co., at Chicago, 
Illinois, where they were sold. The proceeds from the sale of 
these tomatoes, after deduction of freight, cartage, and com- 
missions, was $1,249.87 on lot 315 and $1,104.86 on lot 319. 
At respondent’s instructions, the Dan Dee Produce Co. mailed 
checks in the above amounts direct to Roll Packing House. These 
checks were cashed by the complainant on or about November 
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14, 1957, after having typed under the endorsement the notation, 
“Accepted under protest, for the account of Joe Bracker.” 

11. On lot 326, which was purchased on September 27, 1957, 
an adjustment was made between complainant and respondent 
because the tomatoes were overripe when loaded. Respondent 
agreed to handle the tomatoes only for complainant’s account 
and complainant accepted payment on October 30, 1957, for the 
tomatoes covered by this lot number in the amount of $641.50. 
This shipment was not included in the complaint and is not in 
dispute in this proceeding. 

12. Excluding the purchase of lot 309 on September 19 in the 
amount of $2,113, which was paid for as invoiced, and of lot 
826 on September 27, 1957, on which complainant agreed to a 
settlement of less than the invoice price, respondent purchased 
and agreed to pay $11,364.80 for five lots of tomatoes which he 
purchased from complainant during the period from September 
23 to September 29, 1957. Of this amount, respondent has paid 
to complainant the sum of $6,354.73, leaving a balance due on 
these purchases of $5,010.07. 


13. The formal complaint was filed on January 28, 1958, 
which was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The principal issue in this case is whether the transactions 
between complainant and respondent constituted sales, as con- 
tended by complainant, or “delayed billing” transactions, as 
contended by respondent. 

Respondent describes a delayed billing transaction as follows: 
Respondent, with special knowledge of the best marketing op- 
portunities for tomatoes throughout the United States, would 
telephone de Llamas, complainant’s packing house manager, and 
make arrangements to handle a shipment or shipments of toma- 
toes for complainant’s account. Each lot of tomatoes would be 
consigned to respondent, ordinarily at Chicago, Illinois, and 
upon arrival there respondent would secure a buyer, or consign 
them to another destination where a buyer would be secured. 
When the net proceeds from this sale were determined, com- 
plainant and respondent by negotiation would agree upon a 
certain amount per flat of tomatoes which would be allowed 
respondent as compensation for his services. 

Respondent testified that if tomatoes sold for $6 per flat, he 
would receive between 25 and 40 cents per flat compensation. 
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If the selling price were $1.75, his compensation would be be- 
tween 10 and 15 cents per flat, and if the tomatoes were sold 
at a net loss, respondent would receive nothing. The amount 
of respondent’s compensation would then be deducted from the 
net proceeds of the sale, and to give proper form to the agree- 
ment, complainant would invoice respondent, as though the 
transaction were a sale, for the difference. 

It was explained that this so-called delayed billing was agreed 
upon in order to avoid charging more than one commission to 
the producer for the sale of his tomatoes. Respondent described 
the “delayed billing’ practice as a device to circumvent the law 
against a double commission on a single sale. 

If these were sales f.o.b. complainant’s packing house, as con- 
tended by complainant, title to the tomatoes passed to the re- 
spondent at the time of delivery. Respondent would have no 
recourse against complainant for deficiencies in quality since 
respondent employed an agent to inspect the tomatoes at the 
time they were packed. It has long been held that if a buyer 
purchases produce on the basis of his own personal inspection, 
cr an inspection by his authorized agent, there is no implied 
warranty as to quality or condition. Salinas Valley Veg. Exch. 
v. C-B Brokerage Co., 13 A.D. 913. 

It is our conclusion that the transactions herein involved were 
sales of the tomatoes to respondent, and that respondent was not 
selling the tomatoes as a broker for complainant’s account on a 
delayed billing basis. 

The testimony in this case is conflicting. There is evidence, 
however, other than the testimony of complainant’s witnesses, 
to support the position taken by complainant. There is no 
dispute that respondent employed one Ben Eisenberg as his 
agent to inspect the tomatoes at the time they were packed 
and shipped by complainant. If as contended by respondent there 
was no sale of the tomatoes to respondent and the entire risk 
in shipping the tomatoes to Chicago and other eastern destina- 
tions was on complainant, there would have been little point in 
respondent paying Eisenberg to inspect the tomatoes or in dis- 
cussing the condition of the tomatoes with Eisenberg over the 
telephone at the time various orders were placed by respondent 
with complainant. 

Moreover, the evidence indicates a pattern of dealing incon- 
sistent with the “delayed billing” procedure as described by 
respondent. Between the period from September 19 through 
September 29, 1957, seven shipments of tomatoes were made 
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from complainant’s packing house to and for the account of 
Bracker Vegetable Sales Company, the name under which re- 
spondent was doing business. The first of these transactions 
involved 1,236 flats of tomatoes, 200 of which were billed at a 
price of $1.50, and the remainder of which were billed to the 
respondent at $1.75 per flat. The total amount of this transac- 
tion, $2,113, was paid by respondent to complainant without 
question on October 2, 1957. 

The first shipment was sold by Dan Dee Produce Co. for the 
account of Bracker Vegetable Sales Company, for a total of 
$3,187.75. Against this return there were charged -$594.71 
freight, $23.10 cartage, $8 Government inspection, and “draft” 
$2,201.50, making a total of $2,827.31. The net proceeds shown 
on Dan Dee Produce Co.’s account of sale, which is dated October 
8, 1957, is $360.44. It bears the notation, “check herewith your 
one-half profit $180.22.” Respondent testified that this first ship- 
ment was handled under the “delayed billing’? agreement made 
with complainant, and that his profit on the transaction amounted 
to approximately 15 cents per package as was agreed upon be- 
tween him and de Llamas. 

What respondent fails to explain, however, is that the draft 
in the amount of $2,201.50 which was paid by Dan Dee Produce 
Co. to Bracker Vegetable Sales Company shows a billing of 1,238 
flats of tomatoes to Dan Dee Produce Co. at $1.75 per flat, or 
$2,166.50. To this amount is added brokerage of $35, making 
a total of $2,201.50 which he received from Dan Dee Produce 
Co. in addition to the $180.22 shown as his share of the com- 
mission. The difference between the $2,201.50, which .respondent 
charged Dan Dee Produce Co., and the $2,113 which Bracker 
Vegetable Sales Company was charged by Roll Packing House 
for this shipment of tomatoes is $88.50. In order to arrive at 
respondent’s true return or “commission” on this transaction, 
it is necessary to add the $88.50 to the $180.22 which he received 
from Dan Dee Produce Co. The result shows that respondent 
received on this transaction approximately 22 cents per package, 
not 10 or 15 cents which he testified was the agreement which 
he had made with de Llamas. 

If the transaction had been in accordance with the alleged 
agreement between respondent and de Llamas, a return of ap- 
proximately $2,200 would have been made to the Roll Packing 
House rather than $2,113 as invoiced on September 19, 1957. 
We cannot help but note that respondent not only received a 
“commission” or “brokerage” in the nature of a “delayed billing” 
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profit on this transaction, but that he also received $35 brokerage 
which was included in the draft which he forwarded to the Dan 
Dee Produce Co. as a part of the cost of the tomatoes which Dan 
Dee sold. 

It is especially significant that respondent paid complainant 
the invoice price for these tomatoes on October 2, 1957, yet the 
account of sales that he received from Dan Dee Produce Co. is 
dated October 8, 1957. All of the facts concerning this trans- 
action are totally inconsistent with the testimony of respondent 
that this was a “delayed billing” transaction. 

Of the seven transactions between complainant and respondent 
during September of 1957, complainant made an adjustment in 
connection with lot 326, dated September 27, 1957. This trans- 
action involved the sale of 1,281 flats of tomatoes at $1.75 per 
flat, or a total of $2,241.75. Respondent returned the invoice 
on this shipment to complainant with the notation, “Our agree- 
ment to handle only a/c too ripe when loaded see inspection 
being mailed 8% decay 30% soft ripe bal. ripe.” The net return 
on this transaction was $641.50, which amount was paid to 
complainant on October 30, 1957. Complainant did not object 
to this settlement, and respondent contends that this is an in- 
dication that all of the seven transactions were handled for the 
account of complainant and were not in fact purchases from 
complainant. 

We find no evidence to support this position. Complainant 
evidently recognized that the tomatoes involved in lot 326 were 
overripe at the time of shipment and for this reason was agree- 
able to the settlement which was made. There is no evidence of 
any similar agreement with regard to any of the other shipments, 
and as has been pointed out, respondent realized a net profit of 
approximately 22 cents per flat on the first shipment of tomatoes 
which he purchased from complainant and sold through the Dan 
Dee Produce Co. . 

Respondent contends that the acceptance by complainant of 
checks from the Dan Dee Produce Co. in the sums of $1,249.87 
and $1,104.86 in connection with lots 315 and 319 was an accord 
and satisfaction on these two transactions. In support of this 
contention, respondent cites the case of Edgar v. Hitch, 46 Cal. 
2d 309, 311, 294 P. 2d 3. This case holds that in the State of 
California, ‘where there is a bona fide dispute as to a claim and 
a check is tendered in settlement thereof which gives the creditor 
notice that it must be accepted in full discharge of the claim or 
not at all, retention and cashing of the check constitute an accord 
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and satisfaction.” This case establishes two fundamental facts 
as a prerequisite for an accord and satisfaction. First, there 
must be a bona fide dispute as to the claim. If no bona fide dis- 
pute is proved, there can be no accord and satisfaction. See 
Rissini v. St. Paul Fire and Marine Insurance Co., 182 Cal. 415, 
188 P. 564; People v. Ocean Shore R., Inc., 22 Cal. App. 2d 657, 
72 P. 2d 167; Kelly v. David B. Bohannon Organization, 119 
Cal. App. 2d 787, 260 P. 2d 646. See also California Civil Code 
1521, 1528, 1524. Not only must there be a bona fide dispute 
as to the claim, but “before a payment will be considered as 
establishing an accord and satisfaction it must appear in ex- 
press terms that payment was intended as full satisfaction of 
the disputed account.” See Johnson v. Burnett, 17 Cal. App. 
497, 501, 120 P. 486. See Biaggi v. Sawyer, 75 Cal. App. 2d 105, 
170 P. 2d 678. See also Avery v. Schuman Co., 159 F. Supp. 906, 
909 (1958). 

As to lots 315 and 319, it is questionable as to whether there 
ever was a bona fide dispute as to the amount of the claim. It 
is unnecessary, however, to decide this point inasmuch as there 
is no evidence that complainant was notified “in express terms” 
or otherwise that the two checks received from Dan Dee Produce 
Co. on lots 315 and 319 were intended as full and final payment 
for the tomatoes covered by these two transactions. In fact, the 
checks contained no notation whatsoever. That complainant did 
not consider the accepting of these checks as an accord and 
satisfaction is clearly shown by its having typed on the reverse 
side of the check the statement, “accepted under protest, for the 
account of Joe Bracker.” It is our conclusion that there was no 
accord and satisfaction with regard to lots 315 and 319 by the 
acceptance of the checks in the amounts of $1,104.86 and $1,249.87 
from the Dan Dee Produce Co. 


The failure of respondent to pay promptly to complainant the 
full purchase price of the tomatoes is in violation of section 2 
of the act. Reparation should be awarded to complainant in the 
amount of the balance of $5,010.07 which is due and owing from 
respondent, with interest. 


ORDER 


Within 30 days from the date of this order respondent shall 
pay to complainant, as reparation, $5,010.07, with interest there- 
on at the rate of 5 percent per annum from November 1, 1957, 
until paid: 
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This order shall be published and copies shall be served upon 
the parties. 


(No. 6101) 


O. O. EATON, INC. v. PAUL E. Mary. PACA Docket No. 7703. 
Decided August 31, 1959. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 

Mr. T. C. Curry, Grower-Shipper Vegetable Association, Salinas, California, 
for complainant. Mr. A. D. McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed November 24, 1958. The formal 
complaint was filed April 27, 1959. Complainant seeks an award 
of reparation in the amount of $206, which is alleged to be the 
balance of the purchase price of a carload of lettuce sold by 
complainant to respondent on or about September 4, 1958. 

A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on July 6, 1959. A copy of 
the formal complaint and a copy of the report of investigation 
were served upon respondent on July 7, 1959. 

At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice (7 CFR 47.8(c)), failure 
to file an answer would constitute an admission of the facts 
alleged in the complaint. Notwithstanding such notice, respond- 
ent has not filed an answer. The issuance of an order is, therefore, 
authorized without further procedure. 


FINDINGS OF FACT 


1. Complainant is a corporation, O. O. Eaton, Inc., whose 
address is Watsonville, California. 

2. Respondent is an individual, Paul E. Mary, whose address 
is 207 Poydras Street, New Orleans, Louisiana. At the time of 
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the transaction involved herein, respondent was licensed under 
the act. 

8. On or about September 4, 1958, in the course of interstate 
commerce, complainant sold to respondent a carload of lettuce 
for a purchase price of $936.20, f.o.b. Watsonville, California. 

4. On or about September 4, 1958, complainant shipped from 
Watsonville, California, to respondent at New Orleans, Louisiana, 
lettuce in car PFE 64300 meeting the specifications of the con- 
tract. Respondent accepted the lettuce. 

5. The purchase price of the carload of lettuce is $936.20. 
Respondent has paid complainant $730.20 on account, leaving a 
balance due of $206. 

6. The informal complaint was filed November 24, 1958, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint, as provided in the rules of practice. 

Respondent’s failure to pay to complainant the balance of the 
purchase price for the car of lettuce is in violation of section 2 
of the act. Complainant should be awarded reparation in the 
amount of $206, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $206, with interest thereon 
at the rate of 5 percent per annum from October 1, 1958, until 
paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 6102) 


BURNETTE FARMS PACKING COMPANY, INC. v. MILLER DISTRIBUT- 
ING Co., INc. PACA Docket No. 7227. Decided August 31, 
1959. 


Rejection Without Reasonable Cause— 
Damages 


The cherries which were tendered complied with the contract in every 
respect. The submission of the wrong warehouse receipts and inspec- 
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tion certificates did not adversely affect the interests of respondent. 
In these circumstances, it is decided that respondent’s failure to take 
possession of the cherries was a rejection without reasonable cause in 
violation of the act, and respondent is ordered to pay to complainant 
the amount of damages claimed. 


*, Leroy W. Gudgeon, of Chicago, Illinois, for complainant. Golbus & 
Golbus, of Chicago, Illinois, for respondent. Mr. Gilbert A. Horn, Pre- 
siding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Complainant filed a formal complaint on January 17, 1958. It 
is alleged that complainant contracted to sell to respondent 6000 
thirty-pound cans of Grade A Fancy Montmorency frozen cher- 
ries, 1957 crop, for 18 cents per pound f.o.b. cold storage Michigan. 
Complainant alleges, further, that the 6000 cans of cherries 
were appropriated to the contract and a sight draft for the 
purchase price, with warehouse receipts and inspection certifi- 
cates attached, was forwarded to respondent’s bank for collec- 
tion, but that respondent refused to pay the draft and notified 
complainant that the order for the cherries was cancelled because 
the cherries were not segregated in 1000 can lots with a separate 
inspection certificate for each lot as required by the contract. 
It is alleged that complainant immediately notified respondent 
that this discrepancy in the papers would be remedied; that new 
warehouse receipts and inspection certificates were issued showing 
the cherries in 1000 can lots, but that respondent again refused 
the tender of the corrected papers and refused to pay for the 
cherries. Complainant alleges, finally that the cherries were 
resold for respondent’s account for the net amount of $18,514.74, 
which was $4,885.26 less than the contract price-for the cherries, 
for which amount complainant makes claim. - 

A copy of the complaint and a copy of the report of investiga- 
tion prepared by the Department were served upon respondent 
on February 13, 1958. A copy of the report of investigation was 
served upon complainant on the same day. Respondent’s answer 
was filed on March 3, 1958. 

Respondent alleges that the contract as finally agreed upon 
required that the cherries be stored in even lots of 1000 cans 
with supporting warehouse receipt and U.S.D.A. inspection cer- 
tificate for each lot and that since the goods tendered did not 
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conform with this specification, respondent cancelled the order. 
Accordingly, respondent alleges that it is not liable to complain- 
ant for any loss sustained in this transaction. 

An oral hearing was held on November 13 and 14, 1958, at 
Chicago, Illinois. Both parties were represented by counsel. 
Victor D. Bendel, Carl H. Carlson, Floyd Jurgenson, and William 
Buckholz testified for complainant. Michael Rahal and Leo A. 
Miller testified for respondent. Briefs were filed by both parties. 


FINDINGS OF FACT 


1. Complainant, Burnette Farms Packing Company, Inc., is 
a corporation whose address is Keeler Road, Hartford, Michigan. 

2. Respondent, Miller Distributing Company, Inc., is a cor- 
poration, whose address is Marshfield, Wisconsin. At the time 
of the transaction involved in this case, respondent was licensed 
under the act. 

3. On or about June 12, 1957, in the course of interstate 
commerce, complainant contracted to sell to respondent 6000 
thirty-pound cans of five plus one R. S. P. Montmorency frozen 
cherries, 1957 crop and pack, U.S.D.A. Grade A Fancy for 13 
cents per pound, f.o.b. warehouse, Southern Michigan Cold 
Storage Company, with even lots of 1000 cans each and U.S.D.A. 
inspection certificates to cover each 1000 can lot, complainant 
to pay first month’s storage, handling and freezing charges, pay- 
ment to be on a sight draft with non-negotiable warehouse re- 
ceipts and U.S.D.A. inspection certificates attached, for a total 
price of $23,400. 

4. On or about July 22, 1957, complainant appropriated 6000 
thirty-pound cans of frozen cherries of the kind and quality 
contracted for to the contract by directing the Southern Michigan 
Cold Storage Company to transfer said number of cans from its 
name to the name of respondent. 

5. On or about July 29, 1957, through regular banking chan- 
nels, complainant tendéred to respondent warehouse receipts 
covering 6000 cans of frozen cherries of the kind and quality 
prescribed in the contract, accompanied by Government. inspec- 
tion certificates and a sight draft in the amount of $23,400, drawn 
on respondent. The tender was defective in that the lots re- 
presented by the warehouse receipts were not in even amounts 
of 1000 cans each and inspection certificates covering each 1000 
can lot were not provided. 

6. On or about July 29, 1957, respondent notified complainant 
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that the contract was cancelled because of the defects in com- 
plainant’s tender. 

7. On or about July 31, 1957, complainant notified respondent 
that the discrepancy in the papers on this order would be corrected 
and that proper papers would be returned to respondent promptly. 

8. On or about August 9, 1957, complainant placed with the 
bank for collection a new sight draft on respondent in the amount 
of $23,400, accompanied by properly issued warehouse receipts 
for 6000 cans of frozen cherries of the kind and quality prescribed 
in the contract, each warehouse receipt covering an even lot of 
1000 cans and each lot covered by a separate U.S.D.A. inspection 
certificate. 

9. On or about August 10, 1957, the draft was presented to 
respondent by the collecting bank, but respondent refused to 
honor it. 


10. On or about September 16, 1957, complainant notified 
respondent that its refusal to pay the draft would not be ac- 
cepted and that complainant would resell the 6000 cans of frozen 
cherries and hold respondent for the loss sustained. 

11. During the period October through December 13, 1957, 
complainant resold the 6000 cans of cherries for gross proceeds of 
$19,968.80. Complainant paid storage charges from August 
12, 1957, through December 12, 1957, of $855 and brokerage on 
the resale of $599.06, leaving net proceeds of $18,514.74. 

12. Although demand has been made, respondent has not 
paid any part of the purchase price of the 6000 cans of frozen 
cherries. 


13. The formal complaint was filed on January 17, 1958, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The primary question to be considered in this proceeding is 
whether the defective tender made by complainant on or about 
July 29, 1957, justified respondent in refusing to accept the 
proper tender which complainant made on or about August 10. 
According to the testimony of Victor D. Bendel, the broker who 
negotiated the sale, respondent’s request that the order be kept 
in 1000 can lots was made after the parties had agreed on the 
sale of the cherries. Bendel inserted this request at the bottom of 
the broker’s memorandum of sale which he issued on the contract. 
Upon receipt of this memorandum, respondent wrote the broker 
and took exception to the fact that the memorandum did not 
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provide for a separate U.S.D.A. inspection certificate on each 
1000 can lot. Respondent requested that a suitable endorsement 
be made on the sales memo calling for such certificates. As the 
result of this request, Bendel wrote the following on respond- 
ent’s copy of the sales memorandum: “certificate requested for 
each 1000 cans.” 


Complainant acquiesced in these added provisions in the sales 
contract and proceeded to have the papers and inspection cer- 
tificates on the 6000 cans of cherries set up in the manner agreed 
upon. On July 20 and 23, 1957, the cherries were set up in lots 
numbered 50B through 55B, each containing 1000 cans. These 
lots were made up of prior lots which contained miscellaneous 
numbers of cans. On the same dates, new inspection certificates 
were issued on each 1000 can lot. These certificates superseded 
prior inspection certificates which covered the miscellaneous 
sized lots. However, when complainant delivered the sight draft 
to the bank for collection on July 23, 1957, through an inadvertent 
and unintentional mistake, the accompanying warehouse receipt 
showed the old lot numbers on the miscellaneous sized lots, and 
the old inspection certificates were attached in lieu of the new 
ones. As soon as respondent called this error to complainant’s 


attention, complainant assured respondent that the papers would 
be corrected promptly. Complainant issued a new draft which 
was forwarded to respondent for collection on August 9, 1957. 
This new draft was accompanied by the proper warehouse receipts 
and inspection certificates covering six separate lots of 1000 cans 
each. 


The main object of the contract in this case was the sale of 
6000 cans of frozen Grade A Montmorency cherries at 13 cents 
per pound f.o.b. Michigan. The matter of furnishing warehouse 
receipts and inspection certificates covering even lots of 1000 
can was collateral to the main object of the contract. Indeed, the 
request that the supporting papers be set up in this manner 
appears to have been an afterthought on the part of the buyer, 
to which the seller agreed as a matter of accommodation. The 
seller tendered cherries to the buyer which complied with the 
contract specifications. Thus, the main object of the contract 
was performed. However, through innocent and unintentional 
mistake, the collateral performance with respect to the warehouse 
receipts and inspection certificates was not performed in the 
manner agreed upon at the time of initial tender. Upon being 
advised that the wrong papers had accompanied the first sight 
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draft, complainant took prompt steps to correct the error, and 
furnished the proper papers within a reasonable time. 

A very similar situation arose in the case of LeRoy Dyal Co. 
v. Allen, 161 F. 2d 152 (4th Cir. 1947) also reported at 6 AD 490, 
in which the court said: 


“(1I)f a contract calls for a number of performances on 
both sides, and there is no clear intention as to what 
shall happen if default is made in a prior performance 
of slight importance, it does not follow that subsequent 
performance by the other party is excused. The decision 
depends upon the importance and materiality of the prior 
default, and the materiality of the failure should be 
determined by ascertaining whether it would be more 
just to free the injured person or to require him to per- 
form his promise, giving him, in either event, a right of 
action for any damages he may have suffered .. . It may 
be added that although the agreement to furnish inspec- 
tion certificates for the cars as shipped was of material 
importance to the buyer, it was nevertheless merely col- 
lateral to the main object of the contract .. .” 


As in the Dyal Case, the submission of the wrong warehouse 
receipts and inspection certificates did not adversely affect the 
interests of respondent. The cherries which were tendered 
complied with the contract in every respect. Respondent was 
not influenced by the fear of any loss which would be caused 
by the submission of the wrong papers. In these circumstances, 
it would not be just or equitable to relieve respondent from its 
contract obligation because of the defect in the performance of 
the collateral undertaking at the time of the first tender. It is con- 
cluded that respondent’s refusal to pay the purchase price and take 
possession of the cherries was a rejection without reasonable cause 
and in violation of section 2 of the act. 


On or about August 10, respondent refused to honor the second 
draft for the purchase price, of which fact complainant was 
advised by the bank on or about August 22, 1957. By letter 
dated August 28, 1957, complainant advised respondent that 
since it refused to honor the draft complainant was filing a 
complaint with the Department. The complaint was mailed that 
same day seeking, in effect, to utilize the auspices of the Depart- 
ment in effecting settlement. The Department communicated 
with respondent and then advised complainant by letter dated 
September 13, 1957, that respondent still refused to accept the 
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cherries. Complainant then notified respondent by telegram 
on September 16, 1957, that the cherries would be resold and 
respondent would be held liable for the damages sustained. On 
September 18, 1957, complainant wrote letters to several brokers 
stating that it had 6,000 cans of frozen cherries for immediate 
sale. Complainant resold three 1,000-can lots in October 1957, 
at prices ranging from 11.36 to 11.5 cents per pound, another 
1,000-can lot in November at 11.5 cents per pound and the last 
two lots in December at 10.401 cents per pound. Complainant 
seeks an award of reparation in the amount of $4,885.26, the 
difference between the contract price of $23,400 and the net 
proceeds realized on resale of $18,514.74. 


Respondent contends in its brief that complainant did not use 
reasonable care and judgment in reselling the cherries and, 
therefore, the complaint should be dismissed. Apparently, it is 
respondent’s position that the cherries should have been resold 
by complainant in August 1957. However, complainant was 
not required to resell or attempt to resell the cherries immediately 
after respondent’s rejection. Complainant was entitled to a 
reasonable length of time to persuade respondent to accept the 
cherries or to effect a settlement of the controversy. 


As to the resales, Carl H. Carlson, President, Treasurer and 
Sales Manager of complainant, testified that the prices realized 
were the best prices obtainable. The evidence establishes that 
the cherries were sold within the range of prices prevailing on 
the dates of sale. On the basis of the entire record, it is con- 
cluded that complainant used reasonable care and judgment in 
disposing of the cherries. Turner Packing Co. v. Flavor Fresh 
Foods Co., 8 AD 1355. Reparation should be awarded com- 
plainant against respondent in the amount of $4,885.26, with 
interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay complainant, as reparation, $4,885.26, with interest thereon 
at the rate of 5 percent per annum from October 1, 1957, until 
paid. 


The facts and circumstances set forth herein shall be published. 
Copies of this order shall be served upon the parties. 
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(No. 6103) 


In re SPRINGKIST SALES, INC. PACA Docket No. 7617. Decided 
August 31, 1959. 


Amended Application for License—Withdrawal 
of Notice to Show Cause 


Respondent filed an amended application for license and complainant is 
issuing a new license. The notice to show cause is withdrawn. 


Mr. John C. Chernauskas, for complainant. Mr. S. Rex Lewis, of Provo, 
Utah, for respondent. Mr. John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF WITHDRAWAL 


This is a proceeding under section 4(d) of the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). On April 15, 1959, respondent filed an application to 
do business under the act as a broker, dealer or commission 
merchant. The complainant withheld issuance of a license based 
on this application and filed a Notice to Show Cause, on May 15, 
1959, giving respondent an opportunity to show cause why a 
license should not be denied to it. Respondent filed an answer 
in which it generally denied its unfitness for a license and an 
oral hearing was held on June 11, 1959, in Salt Lake City, Utah. 
Complainant filed his brief on August 7, 1959. Respondent filed 
its brief on August 24, 1959. 

The denial of the license to respondent was based on violations 
of the act by William Mark Eddington, the president of the 
respondent. Said William Mark Eddington, as an officer of the 
Eddington Canning Company, was responsible in whole or in 
part in failing to pay brokerage due and owing to Henry Broch 
& Co. A reparation award for this brokerage was issued against 
the Eddington Canning Company. Complainant in his Notice 
to Show Cause also alleged certain brokerage was due to Victor 
D. Bendel, Inc. However, complainant has abandoned this claim. 

Subsequent to the oral hearing in this matter, the reparation 
award referred to above was settled between the parties. In 
addition, respondent has filed an amended application for a license 
and complainant is presently in the process of issuing a license 
based on this amended application. 

In view of the foregoing statement of the case, the withdrawal 
of the Notice to Show Cause is herewith ordered and decreed. 
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DISMISSAL—SETTLEMENT BETWEEN PARTIES 


(No. 6104) 


PACA Docket No. 7429. Dismissed August 5, 1959, by Thomas 
J. Flavin, Judicial Officer. 


(No. 6105) 


PACA Docket No. 7451. Dismissed August 17, 1959, by Thomas 
J. Flavin, Judicial Officer. 


(No. 6106) 


PACA Docket No. 7493. Dismissed August 17, 1959, by Thomas 
J. Flavin, Judicial Officer. 


(No. 6107) 


PACA Docket No. 7679. Dismissed August 20, 1959, by Thomas 
J. Flavin, Judicial Officer. 


STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 
(No. 6108) 


JACKSON PRODUCE COMPANY v. HYMAN GOLDSAMT & Co. PACA 
Docket No. 7390. Order issued August 28, 1959, by Thomas 
J. Flavin, Judicial Officer. 





